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Preface  

 Greet ings from Brussels and NATO Headquarters. As the Legal Adviser to 

the Secretary -General of NATO, it is my pleasure to introduce the 38th edition 

of the NATO Legal Gazette  ñ the most substantive issue in this publicationõs 

history.  

 The preamble of the Washington Treaty establishes the North Atlantic 

Allianceõs determination to safeguard the rule of law.  

 At Warsaw in July 2016, Head s of States and Governments, reaffirmed 

that "NATO's essential mission is unchanged: to ensure that th e Alliance 

remains an unparalleled community of freedom, peace, security, and shared 

values, including individual liberty, human rights, democracy, and the rule of 

law." Recognizing further the imperative to protect civilians from the effects of 

armed conf lict, they also endorsed the NATO Policy on the Protection of 

Civilians.  

 Affirming this core value at the 32 nd  International Conference of the 

Red Cross and Red Crescent in December 2015, NATO also pledged to 

identify areas where training and education pr ovided by NATO on 

International Humanitarian Law may be further enhanced. 1 In furtherance of 

the pledge and galvanized by on -going attacks on some of the worldõs most 

cherished cultural sites, this issue of the NATO Legal Gazette addresses the 

protection o f cultural property during armed conflict.  

 21st Century NATO has continually sought to enhance its approach to 

Cultural Property Protection (CPP) be it through the perspective of 

Environment Protection or civil -military action. In 2014, 2015, and 2016 th e 

NATO Science for Peace and Security Programme and NATO nations 

organized a series of workshops on òBest Practice for Cultural Property 

                                                           
1
 NATO pledge to strengthen training on international humanitarian law at 

http://www.nato.int/cps/en/natohq/news_125839.htm. 

http://www.nato.int/cps/en/natohq/news_125839.htm
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Protection in NATO -led Military Operations.ó2 In 2015, as part of its Makes 

Sense series, the NATO Civilian -Military Cooperation Cent re of Excellence 

published a 79 -page pamphlet, Cultural Property Protection Makes Sense: A 

Way to Improve Your Mission .3 

 Issue 38 of the NATO Legal Gazette  cont inues this effor t by offering 11  

articles authored by distinguished academics, military, and civilian personnel , 

all dedicated to cultural property protection. These authors are commended 

for their significant contributions to NATO International Humanitarian Law 

education  and training and the Headquarters Supreme Allied Commander 

Transformation is thanked for this publication.  

 

Sincerely,  
 
 
 
 

 
 
 
 

Steven Hill  

NATO Legal Adviser and Director  

NATO HQ International Staff Office of Legal Affairs  
 
 

 

***  

                                                           
2
 Best Practices For Cultural Property Protection In NATO-led Military Operations flier at 

www.nato.int/science/country-fliers/BIH.pdf. 
3
 Cultural Property Protection Makes Sense: A Way to Improve Your Mission at https://library.cimic-

coe.org/cultural-property-protection-makes-sense/. 

http://www.nato.int/science/country-fliers/BIH.pdf
https://library.cimic-coe.org/cultural-property-protection-makes-sense/
https://library.cimic-coe.org/cultural-property-protection-makes-sense/


NATO LEGAL GAZETTE, Issue 38 PAGE 5 
 

 

 

 

 

 

 

 

Introduction  

Dear Fellow Legal Professionals and Persons interested in NATO,  

 

 Foremost, thanks to the distinguished group of authors who contributed 

the twelve articles composing this 38 th Issue of the NATO Legal Gazette . As Mr. 

Steven Hill observed, it is the most substantive issue weõve yet published. 

Credit for this must be given to Ms. Mette Prassé Hartov, our co -editor, who 

recommended we address as our theme Cultural Property Protecti on (CPP). 

Beca use much of the discussion of CP P is treaty based, to aid those  who may 

be new to CPP, the last article of this issue, òCultural Property Protection 

during Armed Conflict under the 1954 Hague Convention for the Protection of 

Cultural Property  in the Event of Armed Conflict and its Second Protocol: A 

Comprehensive Guide ó was authored by our co -editor  and former SHAPE 

Legal Intern, Zarghoen Rawan, as a quick reference to this large topic that 

may be consulted  while reading the other eleven  artic les in this issue.  

Second, in recognition of the 70 th Anniversary of the North Atlantic 

Treaty, a special edition of the NATO Legal Gazette will be published in 2019 . 

On page 124 , the Legal Advisers at NATO Headquarters, Alli ed Command 

Operations,  and Allied Command Transformation are pleased to issue a Call 

for Papers on the theme òThe North Atlantic Treaty at 70 ð Selected Legal 

Perspectives .ó  

Third, the fourteen  contributing authors  to Issue 38 include many 

luminaries in the field of CPP. We begin with Lieutenant -Colonel David 

Burbridge, an Engineering Officer in the Canadian Armed Forces presently 

posted as the Environmental Management officer at SHAPE. He begins this 

 
SOURCE: www.nato.int 

 

http://www.nato.int/
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issue with his insightful article on cultural property protection as an ess ential 

part of the NATO Environmental Protection policy.  Dr. Frederik Rosén, Senior 

Researcher at the Danish Institute for International Studies, provides a 

clarifying overview of the progress undertaken during the NATO Science for 

Peace and Security work shops and shares practical recommendations for 

NATO policy and doctrine enhancement. Mr. Jan Hlad²k, Chief of UNESCOõs 

Cultural Heritage Protection Treaties Section, presents the 1954 Hague 

Convention for the Protection of Cultural Property in the Event of  Armed 

Conflict and its 1999 Additional Protocol, and shares his views on peacetime 

responsibilities regarding CPP.  

From University College London, Professor Roger OõKeefe addresses the 

relationship between the law of war crimes and the intentional destruc tion, 

damage or appropriation of cultural property during armed conflict. Whilst 

doing this, Professor OõKeefe provides a meticulous analysis of the rich case 

law on crimes against cultural property. Mr. Mark Vlasic, Senior Fellow and 

Adjunct Professor of Law at Georgetown University and Ms. Helga Turku, a rule 

of law consultant for US government funded projects in Africa and Latin 

America, jointly contributed an article that sheds light on the destruction of 

cultural property in Syria and addresses  the way s in which international law 

could be utilised to hold the perpetrators of these heinous crimes 

accountable.  Specifically focussing on ISISõ use of cultural property to 

finance its terrorist activities, Ms. Turku provides an additional article on the 

instrumental role of cultural property in terrorism and the international 

communityõs approach to prosecuting war crimes, crimes against humanity 

and genocide in light of crimes against cultural property.  

Dr. Patty Gerstenblith, Distinguished R esearch Professo r at DePaul 

University College of Law and Secretary of the U.S. Committee of the Blue  

Shield, together with  Dr. Nancy C. Wilkie, Professor of Classics, Anthropology 

and the Liberal Arts and President of the U.S. Committee of the Blue Shield 

contribute to this edition an article on the Blue Shield Movement, an 

international NGO concerned with CPP in the event of  armed conflict. Dr. 

Laurie Rush, the Cultural Resources Manager and installation Archaeologist of 

the US Army 10 th Mountain Division at Fort Drum, zooms in on the importance 

of training members of the armed forces in CPP and provides a sharp 

overview of v ery practical steps that were taken by the United States Army in 

order to integrate CPP into the training of its personnel. From the United States 

Army Corps of Engineers, Dr. Kathryn Fay, a Post -Doctoral Researcher at the 

US Army Construction Engineering Research Laboratory (ERDC -CERL), and Dr. 
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George Calfas, ERDC -CERL Program Manager, address the development of 

the Contingency Base Site Identification for the Tactical Environment (CB -

SITE); a new tool that assists in avoiding inflicting damage to cultural  sites 

during the construction of overseas bases.  

 The Deputy Legal Advisor for HQ SACT, Ms. Mette Prassé Hartov 

presents a welcome review of the November 2016 launched UNESCO Military 

Manual on Cultural Property Protection. Drafted under the auspices of 

UNESCO and the International Institute of Humanitarian Law (Sanremo, Italy), 

the Manual aims to serve as a practical guide for military forces in their 

implementation efforts of CPP -related international law. Mr. Zarghoen Rawan 

who, as a SHAPE Legal Intern co -edited this issue, contributed two articles: 

òGreat, Greatest or Outstanding: Defining Cultural Property in NATO 

Operational Contextó and ñ as previously mentioned, òCultural Property 

Protection during Armed Conflict under the 1954 Hague Convention for the 

Protection of Cultural Property in the Event of Armed Conflict and its Second 

Protocol: A Comprehensive Guide.ó 

 I close by again th anking the fourteen  dedicated  authors who 

contributed their work to this issue of the NATO Legal Gazette . To this 

publicationõs audience, the authors, the editors, and I greatly appreciate 

your interest and hope you will find this edition interesting and informative.  

 

Best wishes to all of you from Belgium.  

 

Sincerely,  

 

Lewis 

Sherrod Lewis Bumgardner  

Legal Advisor  

ACT Staff Element Europe  
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The Integration of Cultural Property Protection into NATO Environmental 

Protection Policy: An Example of Good Practice  

by Lieutenant -Colonel David J. Burbridge  1 

Introduction  

Military engineering (MILENG) capabilities shape the physical 

environment in support of operations during all types of missions. 2 These 

capabilities not only consists of improving and adapting the physic al 

environment ð such as to enable or inhibit movement, develop and maintain 

infrastructure, and provide life support ð but it also includes protecting the 

physical environment. All activities that change or impact the physical 

environment must be undertak en with the appropriate amount of information 

and planning prior to execution. They will often require significant human and 

physical resources to complete, and can hold potential for adverse impacts 

ranging from difficult to impossible to reverse.  

                                                           
1
 Engineering Officer in the Canadian Armed Forces presently posted as the Staff Officer (Environmental 

Protection) within the Joint Engineering (JENG) Division at Supreme Headquarters Allied Powers Europe 
(SHAPE). In addition to the individuals whose highly informative personal communications are footnoted, this 
document greatly benefited from review by, and several enlightening discussions with, Colonel Bert Keij, 
Assistant Chief of Staff, JENG Division, SHAPE; and, Lieutenant-Colonel Stuart Barltrop, CIMIC Concepts and 
Doctrine, J9 Division, SHAPE. 
The views expressed in this article are solely those of the author and may not represent the views of NATO, 
ACO, ACT, or their affiliated institutions, or any other institution. 
2
 NATO, MC 0560//1 ς MC Policy for Military Engineering (NATO Military Committee, 19 January 2012). 

SOURCE: www.nato.int 

http://www.nato.int/
http://www.nato.int/
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MILENG includes environmental protection (EP), an area of expertise 

that assists in the prevention or mitigation of adverse environmental impacts. 3 

NATOõs attention towards EP commenced in 1969, with its first guidelines and 

standards being established in the la te 1970õs.4 NATO EP policy has greatly 

expanded in the last decade, and one aspect of this expansion has been an 

understanding of the link between EP and cultural property protection (CPP). 

In NATO EP policy, cultural property (CP) is understood from the w ords as 

informed by Protocol 1 of the Geneva Conventions and the 1954 Protection 

of Cultural Property Convention.  

The most recent CPP developments in NATO arose from a 2012 lessons 

learned report 5 produced by the NATO Joint Analysis and Lessons Learned 

Cen tre  (JALLC) regarding Operation UNIFIED PROTECTOR, NATOõs campaign 

in Libya in 2011.  During operationõs planning, Joint Force Command Naples 

included CPP data received from Operation ODYSSEY DAWN, UNESCO, 

academia, and other sources on their mapping inform ation. 6 Consequently, 

Libyan cultural property was spared from the worst effects of NATO air strikes. 

This was a significant example of where CPP data was positively employed by 

military planning staff, although the JALLC report also identified there was n o 

clear delineation of CPP responsibilities within NATO.  As such, the key 

stakeholders in CPP commence d discussions on the way ahead. These 

discussions led to the NATO Environmental Protection Working Groupõs 

consideration of EPõs role in CPP, and also to the start of a two -year series of 

NATO Science for Peace and Security (SPS) Advanced Research Workshops 

known as the NATO SPS CPP Project. 7 The NATO SPS CPP Project conc luded 

with a conference in Sanr emo, Italy, in December 2016. 8 

Since 2014, Allied Comma nd Operations has informally assigned 

                                                           
3
 b!¢hΣ Ψ9ƴǾƛǊƻƴƳŜƴǘŀƭ tǊƻǘŜŎǘƛƻƴΩ όNATOTerm: The Official NATO Terminology Database, 31 October 2013) 

https://nso.nato.int/natoterm/Web.mvc, accessed 2 February 2017. 
4
 b!¢hΣ Ψ9ƴǾƛǊƻƴƳŜƴǘ ς b!¢hΩǎ {ǘŀƪŜΩ όNATO, 9 December 2014) 

http://www.nato.int/cps/en/natohq/topics_91048.htm, accessed 31 January 2017. 
5
 NATO, Cultural Property Protection in the Operations Planning Process, JALLC/CG/12/285 (NATO Joint Analysis 

and Lessons Learned Centre, 20 December 2012). 
6
 CƻǊ ŀ ƳƻǊŜ ŎƻƳǇƭŜǘŜ ŘŜǎŎǊƛǇǘƛƻƴ ǊŜƎŀǊŘƛƴƎ Ƙƻǿ ǘƘŜ /tt ŘŀǘŀōŀǎŜ ǳǎŜŘ ōȅ b!¢hΩǎ hǇŜǊŀǘƛƻƴ ¦bLCL95 

PROTECTOR evolved, see: NATO, Cultural Property Protection in the Operations Planning Process, 
JALLC/CG/12/285 (NATO Joint Analysis and Lessons Learned Centre, 20 December 2012) 8-9. 
7
 Information in the paragraph is based on a personal communication from Lloyd Chubbs to author (1 February 

2016). Presently retired from the Canadian Armed Forces, Lieutenant-Colonel Lloyd Chubbs was the Staff 
Officer (Environmental Protection) within JENG Division, SHAPE, between July 2014 and July 2016. 
8
 Personal communication from Frederik Rosén, Co-Director, NATO SPS CPP Project, to author (16 February 

2017). 

https://nso.nato.int/natoterm/Web.mvc
http://www.nato.int/cps/en/natohq/topics_91048.htm
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responsibility to SHAPEõs J9 Division for the coordination of CPP activities.9 

Responsibility and authority for CPP, along with several other cross -cutting 

topics, is expected to be formally assigned to SHAPE J9 Division  by 2018. 10 EP 

will continue contributing to NATO CPP objectives in locations where 

engineering projects of other significant activities that may impact the 

environment 11 are executed. In addition to CIMIC and EP, other notable 

NATO functional and capabili ty area stakeholders in CPP include intelligence, 

geospatial information, operations, plans, logistical, combat support (e.g., 

targeting and fire support; MILENG functions in addition to EP), legal advisor 

(LEGAD), and strategic communications (StratCom 12). In order for the CPP 

efforts of these staff s to be successful, commanders at all levels must 

appreciate the relevant role of CPP in assisting NATO to achieve its 

objectives, and impart this unders tanding throughout their organi zations.  

Linkages Between EP and CPP and Their Importance to Modern Operations  

EP and CPP share many characteristics that engender being 

considered jointly. They require detailed studies of the terrain both above and 

below the surface, an understanding of the terr ainõs former uses and of its 

inhabitants. Their success necessitates deliberate planning and strict 

management controls over human activities and possible contamination of 

sensitive sites. Furthermore, EP and CPP are both concerned with sustaining 

unique a nd valued resources. They consist of non -combat tasks whose proper 

execution may impose constraints on, or require the relocation of, military 

activities. Ecosystem components ð in addition to physical structures ð can be 

powerful elements of a societyõs culture, which if damaged due to military 

activities may require decades or generations to recover. 13 Unfulfilled EP and 

                                                           
9
 Day-to-day responsibility for CPP matters within SHAPE J9 Division is held by its Civil Military Interaction 

Branch. 
10

 Personal communication from Sera Gaeta, Branch Head, Civil Military Interaction, J9 Division, SHAPE, to 
author (3 February 2017). Other cross-cutting topics, in addition to CPP, that CIMIC will hold formal authority 
for includes: (i) protection of civilians (persons, objects, and services), (ii) children and armed conflict, and (iii) 
building integrity. 
11

 b!¢h ŘŜŦƛƴŜǎ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘ ŀǎΥ ά¢he surroundings in which an organization operates, including air, water, 
ƭŀƴŘΣ ƴŀǘǳǊŀƭ ǊŜǎƻǳǊŎŜǎΣ ŦƭƻǊŀΣ ŦŀǳƴŀΣ ƘǳƳŀƴǎΣ ŀƴŘ ǘƘŜƛǊ ƛƴǘŜǊǊŜƭŀǘƛƻƴǎΦέ b!¢hΣ Ψ9ƴǾƛǊƻƴƳŜƴǘΩ όNATOTerm: The 
Official NATO Terminology Database, 31 October 2013), https://nso.nato.int/natoterm/Web.mvc, accessed 2 
February 2017. 
12

 Not to be confused with STRATCOM: United States Strategic Command. 
13

 [ŀǳǊƛŜ wǳǎƘΣ Ψ/ǳƭǘǳǊŀƭ tǊƻǇŜǊǘȅ tǊƻǘŜŎǘƛƻƴ ŀǎ ŀ CƻǊŎŜ aǳƭǘƛǇƭƛŜǊ ƛƴ {ǘŀōƛƭƛǘȅ hǇŜǊŀǘƛƻns: World War II 
aƻƴǳƳŜƴǘǎ hŦŦƛŎŜǊǎ [Ŝǎǎƻƴǎ [ŜŀǊƴŜŘΩ όнлмнύ ·/LL όнύ aƛƭƛǘŀǊȅ wŜǾƛŜǿ осΣ пмΦ CƻǊ ŜȄŀƳǇƭŜΣ ƛƴ мфппΣ .ǊƛǘƛǎƘ 
forces began logging a virgin forest near Camaldoli, Italy, that had been protected since the 11

th
 century or 

earlier when Saint Romauld established an order of monks that inhabited the area. Local protests resulted in 
British recognition of the need to protect the most sacred portion of the forest.  

https://nso.nato.int/natoterm/Web.mvc
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CPP obligations can lead to legal ramifications, but both protective functions 

may nevertheless be overridden by military necessity in ju stified circumstances 

following specific operational procedures.   

EP and CPP have acquired increasing importance for modern military 

operations and it is not simply linked to their respective status as recognized 

issues of common interest or concern to hu manity. The diligent execution of 

EP and CPP have very practical military roles - they can be of critical 

importance to the overall success of full spectrum operations, 14 such as 

gaining and/or maintaining support from host nation and international 

populati ons, or influencing key actors in the operational area. Environmental 

and/or cultural property damage by deployed military forces can threaten 

local livelihoods, 15 lead to increased tensions and violence, as well as 

threaten host nation and international su pport for a mission. Damage to 

cultural sites by military forces also has negative consequences for force 

protection. In a recent study incorporating data from villages in Afghanistan 

collected from 2004-2009, locations where the military had caused damage  

to a village cultural site ð unintended or otherwise ð experienced a 33 percent 

increase in insurgent attacks over the subsequent three months in comparison 

to the average number of attacks. 16 In contrast, efforts by military forces to 

protect the environm ent and cultural property can contribute to stabilisation, 

foster and strengthen trust and cooperation with local populations, and 

enhance prospects for enduring security. The primacy of winning the hearts 

and minds of local populations was a central conce pt in The Utility of Force  

by General Sir Rupert Smith, former Deputy Supreme Allied Commander 

Europe (1998 -2001),17 where he proposed that a new paradigm of warfare, 

                                                           
14

 For example, since the mission was first created, the mandate for the United Nations Multidimensional 
LƴǘŜƎǊŀǘŜŘ {ǘŀōƛƭƛȊŀǘƛƻƴ aƛǎǎƛƻƴ ƛƴ aŀƭƛ Ƙŀǎ ƛƴŎƭǳŘŜŘ ŀ ǇǊƻǾƛǎƛƻƴ ǊŜƭŀǘŜŘ ǘƻ /ttΥ ά{ǳǇǇƻǊǘ ŦƻǊ ŎǳƭǘǳǊŀƭ 
preservation: To assist the Malian authorities, as necessary and feasible, in protecting from attack the cultural 
and historical sites in Mali, in collaboration with ¦b9{/hέΦ ¦ƴƛǘŜŘ bŀǘƛƻƴǎΣ ΨwŜǎƻƭǳǘƛƻƴ нмллΩ ό{κw9{κнмллΣ 
United Nations Security Council, 25 April 2013) 
http://www.un.org/en/peacekeeping/missions/minusma/documents/mali%20_2100_E_.pdf, accessed 4 
CŜōǊǳŀǊȅ нлмтΦ ¢ƘŜ ¦b ǊŜŎŜƴǘƭȅ ǇǳōƭƛǎƘŜŘ ŀ ƳƛƭƛǘŀǊȅ Ƴŀƴǳŀƭ ƻƴ /ttΥ wƻƎŜǊ hΩYŜŜŦŜΣ /ŀƳƛƭƭŜ téron, Tofig 
Musayev, and Gianluca Ferrari, Protection of Cultural Property Military Manual (UNESCO 2016). 
15

 CƻǊ ŜȄŀƳǇƭŜΣ ŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅ ƛǎ ǊŜŎƻƎƴƛȊŜŘ ŀǎ ŀ άǇǊƛƳŀǊȅ ŎƻƳǇƻƴŜƴǘέ ŦƻǊ ŜǎǘŀōƭƛǎƘƛƴƎ ŜŎƻƴƻƳƛŎ ǎŜŎǳǊƛǘȅ 
following cessation of hostilities through tourism and related industries such as hotels, tour guides, and 
souvenir shops. Major Yvette Foliant, Cultural Property Protection Makes Sense: A Way to Improve Your 
Mission (Civil-Military Centre of Excellence, 2015) 3. 
16

 WŀŎƻō !ǊƻƴǎƻƴΣ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ aŀǊȅƭŀƴŘΣ ΨLŘŜƴǘƛŦȅƛƴƎ ǘƘŜ LƳǇŀŎǘ ƻŦ IŜǊƛǘŀƎŜ {ƛǘŜ 5ŀƳŀƎŜ ƛƴ !ŦƎƘŀƴƛǎǘŀƴΩ 
(Unpublished paper, 25 November 2016). 
17

 In 2005, General Sir Rupert Smith was described by renowned military historian John Keegan as being 
άǿƛŘŜƭȅ ǊŜŎƻƎƴƛȊŜŘ ŀǎ .ǊƛǘŀƛƴΩǎ ƻǳǘǎǘŀƴŘƛƴƎ ǎƻƭŘƛŜǊ ƻŦ ƳƻŘŜǊƴ ǘƛƳŜǎέΦ WƻƘƴ YŜŜƎŀƴΣ ΨCƛǊǎǘ 5ŜŎƻƳƳƛǎǎƛƻƴ ǘƘŜ 
aŀŎƘŜǘŜΧΩ όThe Telegraph, 10 October 2005), http://www.tele graph.co.uk/culture/books/3647244/First-

 

http://www.un.org/en/peacekeeping/missions/minusma/documents/mali%20_2100_E_.pdf
http://www.telegraph.co.uk/culture/books/3647244/First-decommission-the-machete.html
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òwar amongst the people,ó emerged beginning in the late 20th century that 

is: 

...an inversion of industrial war, where the objective was to win 

the trial of strength and thereby break the enemyõs will. In war 

amongst the people, the strategic objective is to capture the will 

of the people and their leaders... 18 

Some Challenges of Successfu l CPP 

Successfully conducting CPP on military operations is not easily 

accomplished. There is a requirement for all military forces to receive qualified 

CPP training 19 before deployment to assist in identifying cultural sites and 

provide guidance on actions  to be taken if cultural property is encountered. 

Well-known, prominent, or culturally important sites may be pre -identified by 

military forces before deployment. However, smaller cultural sites may not be 

pre -identified and may not even be discovered and/ or catalogued, 

therefore leading more easily to unintended damage or degradation by 

military forces.  

Exacerbating the physical challenges of cultural property identification 

are military forces unfamiliar with the cultural setting into which they are 

deplo yed and with little or no understanding of what the local population 

may deem culturally significant. The cultural importance of a mound of soil, or 

a specific arrangement of rocks, may completely elude unwary military 

personnel. For instance, there exist dramatic differences between how 

cultures across the world mark human burial grounds; markings may only look 

like refuse or discarded debris. 20 Furthermore, cultural resources may be 

present that are considered of little value by the current local populatio n, but 

may be considered of great value by displaced peoples, or parts of the 

international community. 21 

                                                                                                                                                                                     
decommission-the-machete.html, accessed 15 December 2016. 
18

 General Sir Rupert Smith, The Utility of Force: The Art of War in the Modern World (Allen Lane 2006) 277.  
19

 The Civil-Military Cooperation Centre of Excellence advises that two forms of CPP-related training should 
have occurred before forces are deployed: (i) Generic training that is routinely given to soldiers regarding the 
importance of cultural property and CPP, including associated legal obligations, and (ii) Country-specific 
cultural property pre-deployment training, which is given to soldiers in advance of a known mission in a given 
location, in order to assist in identifying and showing proper respect for cultural property in the mission area. 
Civil-Military Cooperation Centre of Excellence, CIMIC Field Handbook (4th edn, CIMIC COE, 2016) III-8-2. 
20

 Laurie Rush (ed), Cultural Property Protection as a Force Multiplier: Implementation for all Phases (NATO 
Science for Peace and Security Cultural Property Protection Project, 2016) 19. 
21

 Laurie Rush (ed), Cultural Property Protection as a Force Multiplier: Implementation for all Phases (NATO 

 

http://www.telegraph.co.uk/culture/books/3647244/First-decommission-the-machete.html
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Military personnel need not possess the expertise to assess the value of 

cultural property, which can be conducted by archaeological  professionals. 

However, EP and other personnel do need the CPP skills to plan adequate 

precautions, identify possible sites or objects as cultural property when 

encountered, take the necessary reporting and protective measures to assist 

in safeguarding th em, and be empowered to liaise with subject matter 

experts and organizations that can provide support to the aforementioned. 

Before deploying, personnel will ideally receive adequate training from 

qualified cultural experts, have conducted coordination wit h academia 22 

and host nation cultural experts, and possess detailed maps, imagery, and 

any other types of geospatial or intelligence products that provide 

information on known cultural property in the deployment area. For example, 

CB-SITE,23 presently being developed by the United States Army Corps of 

Engineers, is an emerging geospatial software tool that can assist in CPP. CB -

SITE processes location -specific terrain, infrastructure, and socio -cultural data 

to holistically select and plan for camp and other contingency base 

locations, with one element of the data affecting site selection being cultural 

property. 24  

CPP Within NATO EP Policy 

It is in the execution of engineering projects, whether directly by 

MILENG personnel or by contractors managed by MILENG personnel, that EP 

has a role to play in identifying and safeguarding cultural property. Perhaps 

the most prominent type of engineering project that is regularly executed on 

operations is the construction of military camps. Camp construction is a 

MILENG task that includes clearing and levelling  ground, construction of 

perimeter protection and facilities, and the provision of electricity, fuel, water, 

and wastewater systems. In addition, access roads, bridges, and airstrips may 

require repair or be newly con structed. Thus, military engineers not only 

participate in all reconnaissance tasks for planning deployed camps but they 

                                                                                                                                                                                     
Science for Peace and Security Cultural Property Protection Project, 2016) 9. 
22

 Some archaeological experts view collaboration with the military as a loss of professional impartiality, and 
Ƴŀȅ ōŜ ŎǊƛǘƛŎŀƭ ƻŦ ǘƘŜƛǊ ǇŜŜǊǎ ǿƘƻ ƘŀǾŜ ŎƘƻǎŜƴ ǘƻ ǿƻǊƪ ǿƛǘƘ ǘƘŜ ƳƛƭƛǘŀǊȅΦ WƻǊƛǎ 5Φ YƛƭŀΣ Ψ/ǳƭǘǳǊŀƭ tǊƻǇŜǊǘȅ 
Protection in the Event of ArmŜŘ /ƻƴŦƭƛŎǘΥ 5ŜǇƭƻȅƛƴƎ aƛƭƛǘŀǊȅ 9ȄǇŜǊǘǎ ƻǊ /ŀƴ ²ƘƛǘŜ aŜƴ {ƛƴƎ ǘƘŜ .ƭǳŜǎΚΩ ƛƴ 
Laurie Rush (ed), Archaeology, Cultural Property, and the Military (Boydell Press 2010) 41. 
23

 Contingency Base Site Identification for the Tactical Environment. 
24

 See Kathryn Fay ŀƴŘ DŜƻǊƎŜ /ŀƭŦŀǎΣ ΨIŜǊƛǘŀƎŜ ŀǘ wƛǎƪΥ aŀǇǇƛƴƎ ŀǎ ŀ CƻǊƳ ƻŦ tǊƻǘŜŎǘƛƻƴ ŀƴŘ tǊŜǎŜǊǾŀǘƛƻƴ ŦƻǊ 
Dƭƻōŀƭ IŜǊƛǘŀƎŜ {ƛǘŜǎΩ όнлмтύ ƘŜǊŜ ƛƴ LǎǎǳŜ оу NATO Legal Gazette . Some open source information websites 
containing cultural property data include the UNESCO World Heritage List, the United Nations Environmental 
Programme (UNEP) Protected Planet database, and OpenStreetMap.  
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are also typically amongst the first elements to arrive in theatre in order to 

build the camp before the main body of the mission force  arrives.  

Documenting site -specific baseline conditions when deployed camps 

and other infrastructure projects ð even small projects ð are planned is 

essential for ensuring full knowledge of original conditions and identifying any 

potential hazards of plac ing the camp in a specific location. The importance 

of CPP planning has made it an essential factor in camp planning. Terrain 

selected for use by military forces during operations can often be collocated 

amongst cultural sites, with site selection criteria  in the present day possibly 

being identical to those for which the cultural site was originally set there. 

Enduring site selection criteria include being the most suitable construction 

site in the area, the most defendable site, and/or for possessing a 

co mmanding view of the surrounding terrain. Hence, lack of attention to CPP 

can lead soldiers to unwittingly destroy culturally significant objects during 

ground preparations or other camp construction activities. For example, 

significant damage occurred to internationally important cultural property 

during non -NATO military operations in Babylon, Iraq, in 2003 -2004, some of 

which were linked to camp construction. Large numbers of defensive barriers 

were filled with material from the site containing pottery s herds, bones, and 

other historically significant matter. In addition, large sections of the site were 

covered with gravel originating from a different location, compacted, and in 

some cases chemically treated to provide suitable areas for 

accommodations, v ehicle parking, storage, and helipads. 25 

  Underpinning all actions by EP and other personnel to protect cultural 

property are various NATO EP policies that include CPP direction. MC 0469//1 

ð NATO Military Principles and Policies for Environmental Protecti on (EP) is 

NATOõs highest-level EP policy. This document establishes the EP principles 

and policies to be implemented by commanders during the preparation and 

execution of all NATO -led activities. As of February 2017, this policy remains 

under a routine re view led by NATOõs Environmental Protection Working 

Group (EPWG). This review is expected to conclude during 2017, with the new 

draft version being submitted to NATOõs Military Committee for approval. 

Although mention of CPP was not included in the current  version when 

approved by the Military Committee in 2011, the EPWG intends to propose a 

statement for inclusion in the new version ð which will become MC 0469//2 ð 

                                                           
25

 Joris D. Kila, Heritage Under Siege: Military Implementation of Cultural Property Protection Following the 
1954 Hague Convention (Brill 2012) 123-126. 
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that will highlight the contribution of EP to NATO CPP responsibilities.  

The concepts within  MC 0469//1 (and its future versions) are supported 

and amplified by numerous Allied Joint Environmental Protection Publications 

(AJEPPs), which themselves are implemented through NATO Standardization 

Agreements (STANAGs). Several AJEPPs address CPP in var ying degrees. 26 

AJEPP-2 (STANAG 2582), Environmental Protection Best Practices and 

Standards for Military Camps in NATO Operations  (February 2016) identifies 

CPP as an environmental aspect deserving attention in EP assessments, and it 

devotes an annex ð Ann ex I ð to this topic. This annex is arranged into five 

sections: description of the situation, objectives, responsibilities, best practices, 

and standard operating procedures, with specific attention given to CPP 

requirements for the construction and manag ement of military camps and 

other infrastructure. Annex I was developed in close collaboration with Dr. 

Frederik Rosén  (Denmark) and Dr. Laurie Rush (USA), academics who are two 

of the four Co -Directors of NATOõs SPS CPP project.  

 AJEPP-3 (STANAG 2583), Environmental Management System in NATO 

Operations  (August 2011) mentions the concept of cultural resources, while 

AJEPP-4 (STANAG 7141), Joint NATO Doctrine for Environmental Protection 

During NATO -Led Military Activities  (May 2014), contains two such refe rences.  

AJEPP-6 (STANAG 6500), NATO Camp Environmental File During NATO -

Led Operations (August 2015) establishes the protection of cultural resources 

as an essential factor in all NATO environmental conditions studies, which are 

conducted (ideally) before  occupation of a site (Environmental Baseline 

Study (EBS)), as well as upon either transferring the site to another force or 

closing the site and transferring it to host nation authorities (Environmental 

Closeout Study (ECS)). Thus, thorough identification  of the locations, 

characteristics, and condition of cultural sites, and details of the cultural 

resources management plan, are critical to the handover process. AJEPP -6 

also requires consideration for the protection of cultural resources during 

NATO Environmental Impact Assessments, which serve to òassess the potential 

                                                           
26

 AJEPP-1 (STANAG 2581) was cancelled in 2016 after its contents were amalgamated into the most recent 
version of AJEPP-2 (STANAG 2582), Environmental Protection Best Practices and Standards for Military Camps 
in NATO Operations (February 2016). The contents of AJEPP-5 (STANAG 2510), Joint NATO Waste Management 
Requirements During NATO-Led Military Activities, overlaps considerably with the latest version of AJEPP-2. 
Items currently contained in AJEPP-5 but not in AJEPP-н ǿƛƭƭ ōŜ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ƭŀǘǘŜǊΩǎ ƴŜȄǘ ǊŜǾƛǎƛƻƴ ƛƴ нлмфΣ 
after which AJEPP-5 will be recommended for cancellation. All AJEPPs and the corresponding STANAGs can be 
found at https://nso.nato.int/nso/nsdd/listpromulg.html, accessed 2 February 2017. 

https://nso.nato.int/nso/nsdd/listpromulg.html
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environmental impact of a proposed activity and to recommend measures 

for the prevention and/or mitigation of significant adverse impactsó,27 and 

during the preparation of a NATO Environmental Condition Report, whose 

purpose is to òdocument any changes or incidents which have occurred in a 

NATO Camp, specifically between the completion of the EBS and the ECS.ó28 

AJEPP-7 (STANAG 2594), Best Environmental Protection Practices for 

Sustainability of Military Training Areas  (March 2014) is replete with references 

to the concepts of cultural heritage, cultural resources, cultural resource 

management, and cultural protected sites; however, this document  also 

does not specifically use the term CPP.  

All these publications are likely to be enhanced by future 

developments in CPP concepts, policy, and doctrine to achieve greater 

coherence and standardization across ACO  and ACT. 29 This will be fostered 

by furth er initiatives, to include a Bi -SC CPP Directive in 2017 -2018. 

  Both current NATO EP training courses include CPP in their content and 

are accessible to military and civilian personnel. The first, the one -week NATO 

Military Environmental Protection Practi ces and Procedures Course  

(NMEPPPC) is held at the Military Engineering Centre of Excellence in 

Ingolstadt, Germany. The NMEPPPC is a tactical -level course designed to 

familiarize the student with the knowledge and skills needed to integrate 

NATO-led milit ary operations with NATO EP requirements in accordance with 

NATO STANAGs and policies. During this course, identification and respect for 

cultural property is contained within the class providing instruction on the 

conduct of an EBS, and successful identif ication and documentation of a 

cultural site is one aspect of the outdoor practical EBS exercise. The second 

NATO EP course, the two -week M3 -77 Environmental Management for Military 

Forces Course , is an operational -level course held twice annually at the N ATO 

School Oberammergau in southern Germany. This course aims to provide the 

student with foundational knowledge of environmental policies to enable the 

integration of EP into operational planning. The M3 -77 course contains a 1.5 -

hour lecture devoted to CP P in times of armed conflict.  

Recommendations  

                                                           
27

 NATO, AJEPP-6, NATO Camp Environmental File During NATO-Led Operations (NATO Standardization Office, 
August 2015) B-1. 
28

 NATO, AJEPP-6, NATO Camp Environmental File During NATO-Led Operations (NATO Standardization Office, 
August 2015) 1-3. 
29

 Personal communication from Maxime Leriche, J9 Division, SHAPE, to author (1 February 2016). 
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While CPP has found recognition and been incorporated into NATO EP 

policies, several steps need be taken to raise the profile of CPP more broadly 

across NATO ð at the strategic, operational, and tactical level s. One such 

way to accomplish this is by better entrenching the concept of CPP into 

NATO policies and doctrine wherever appropriate. For example, although 

CPP is addressed in several EP publications implemented through STANAGs, 

NATO does not have a CPP STA NAG. Creating a CPP STANAG would be a 

significant step towards raising the profile of CPP in NATO. In addition, the 

Allied Command Operations Comprehensive Operations Planning Directive  

(ACO COPD), for example, contains only a handful of very brief referen ces to 

legal obligations such as limiting damage to cultural sites 30, or the importance 

of obtaining expert cultural advice. Many of these references appear only in 

footnotes. Furthermore, the term cultural property protection  does not 

appear in this 400+ page document ð the primary guide for the NATO 

operations planning process at the strategic and operational level.  

Another method of promoting CPP more broadly across NATO is by 

including CPP scenarios within NATO exercises. This will further bolster 

awareness, education, training, and confidence in addressing situations in 

which CPP considerations are present or emerging. Efforts toward achieving 

this aim are already underway. NATOõs Exercise Trident Juncture 2016 

included no table events requiring CPP attention. 31 In addition, the most 

recently published guidance on training priorities for the Supreme 

Commander Allied Powers Europe (SACEUR), SACEURõs Annual Guidance on 

Education, Training, Exercises and Evaluation 2018 (SAGE 18 ), for the first time 

included direction related to CPP .32  

Conclusion  

 EP and CPP have become increasingly important in modern full 

spectrum operations, which rely on winning the òwill of the people and their 

leadersó.33 Although informally , SHAPE J9 Division  lead s CPP efforts ð a  task 

                                                           
30

 These legal obligations stem from Customary International Law and Treaty Law. 
31

 b!¢hΣ ΨStaffs from J9 JFC Naples Attend the Final NATO International Conference on Cultural Property 
Protection in NATO-[ŜŘ aƛƭƛǘŀǊȅ hǇŜǊŀǘƛƻƴǎΩ όAllied Joint Force Command Naples, 16 December 2016),  
http://www.jfcnaples.nato.int/newsroom/news/2016/staffs-from-j9-jfc-naples-attend-the-final-nato-
international-conference-on-cultural-property-protection-in-natoled-military-operations, accessed 5 February 
2017. 
32

 NATO, {!/9¦wΩǎ !ƴƴǳŀƭ DǳƛŘŀƴŎŜ ƻƴ 9ŘǳŎŀǘƛƻƴΣ ¢ǊŀƛƴƛƴƎΣ 9ȄŜǊŎƛǎŜǎ ŀƴŘ 9Ǿŀƭǳŀǘƛon 2018 (SAGE 18), 23 
August 2016. 
33

 See ref. 18. 

http://www.jfcnaples.nato.int/newsroom/news/2016/staffs-from-j9-jfc-naples-attend-the-final-nato-international-conference-on-cultural-property-protection-in-natoled-military-operations
http://www.jfcnaples.nato.int/newsroom/news/2016/staffs-from-j9-jfc-naples-attend-the-final-nato-international-conference-on-cultural-property-protection-in-natoled-military-operations
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expected to be official by 2018 34 ð the EP community contributes to fulfilling 

NATO CPP objectives. The conduct of successful CPP is extremely challenging 

and requires full support from commanders at all levels. Numerous NATO E P 

policies have embraced CPP concepts as an essential factor for 

consideration in assessments, and some training events have included CPP 

considerations. However, there remains more space for NATO to better 

embrace CPP, including but not limited to promulg ating a STANAG on this 

concept, entrenching it in the ACO COPD and other NATO policies and 

doctrine where suitable, and better integrating CPP considerations into 

exercises. EP policies will need to be further strengthened as CPP is 

incorporated at all lev els and in conjunction with the relevant topics.  

***  

                                                           
34

 Personal communication from Sera Gaeta, Branch Head, Civil Military Interaction, J9 Division, SHAPE, to 
author (3 February 2017). 
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NATO-led Military Operations and Cultural Property Protection  

by Dr. Frederik Rosén 1 

 An overview of the NATO Science for Peace and Security project òBest 

Practice for Cultural Property Protection in NATO -led Military Operationsó. 

 In 2014, NATO Member States appro ved a NATO Science for Peace 

and Security program (SPS) series of Advanced Research Workshops (ARWs) 

titled òBest Practice for Cultural Property Protection in NATO-led Military 

Operationsó (NATO SPS CPP) that was to be held in 2014-2016. The NATO SPS 

Program is a NATO policy tool, which aims at increasing the cooperation and 

dialogue between NATO Member States and partners based on scientific 

research and knowledge exchange. 2 

                                                           
1
 Danish Institute for International Studies.  

The views expressed in this article are solely those of the author and may not represent the views of  NATO, 
ACO, ACT, or their affiliated institutions, or any other institution. 
2
 See http://www.nato.int/cps/en/natohq/topics_85373.htm? The SPS Award for this NATO SPS CPP was EURO 

110.000 earmarked for operational costs of running workshops and containing no overhead for institutions or 
salary for co-directors or assistants. The NATO SPS Committee approved the NATO SPP CPP with co-directors 
from Bosnia-Herzegovina (Hadzim Hodsic) and Denmark (Frederik Rosén), while co-directors from UK (Richard 
Osgood) and US (Laurie Rush) were added immediately after project launch. The project is hosted by the 
Danish Institute for International Studies (DIIS) in Copenhagen, Denmark. 

 

 
    SOURCE: www.nato.int 

http://www.nato.int/cps/en/natohq/topics_85373.htm
http://www.nato.int/
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 The NATO SPS CPP can be seen as a follow -up to NATOõs role in Kosovo, 

where KFOR provided security for designated religious and cultural heritage 

sites3 and the lessons identified in Operation Unified Protector 4 to protect 

Libyaõs cultural heritage.5 The NATO SPS CPP has offered an academic and 

analytical approach for NATO to consider further integrating and 

institutionalising CPP in its operational planning. 6 The stated aim of the NATO 

SPS CPP includes developing recommendations on how NATO should 

approach the question of policy, doctrine and training related to CPP. 

Furthermore, it ai ms to stimulate NATO H eadquarter s and allied nations in 

thinking about the challenges posed by the increasingly complex role of 

cultural property in armed conflict. This article describes the NATO SPS CPP 

project, its methods, activities, and accomplishmen ts so far.  

NATOõs readiness to address CPP 

 International Humanitarian Law (IHL) provides a comprehensive 

framework for protecting cultural property. 7 As of 2016, 26 out of the  then  28 

NATO Member States are signatories to the 1954 Hague Convention on the  

Protection of Cultural Property in the Event of Armed Conflict 8 and its First 

Protocol, and many to its Second Protocol, as well as other relevant UNESCO 

Conventions. While NATO itself is not a signatory to these conventions, 

individual Member States bear  the responsibility to comply with their 

international legal obligations. Under the 1954 -regime, NATO Member States 

are under an obligation to take all feasible care during military operations to 

avoid harming cultural property, including avoiding causing damage as a 

result of base and infrastructure construction. More specifically, the 1954 

Convention obligates Member States to òplan or establish in peace-time, 

within their armed forces, services or specialist personnel whose purpose will 

be to secure resp ect for cultural property and to co -operate with the civilian 

authorities responsible for safeguarding it.ó9  

                                                           
3
 http://www.nato.int/cps/en/natohq/topics_48818.htm?selectedLocale=en. 

4
 http://www.nato.int/cps/en/natohq/topics_71652.htm?selectedLocale=en. See also 

http://www.jallc.nato.int/products/docs/factsheet_cpp.pdf. 
5
 http://www.nato.int/cps/en/natohq/news_82441.htm?selectedLocale=en. 

6
 wŜŎƻƎƴƛǎƛƴƎ ǘƘŜ ŎƻƴŎŜǇǘǳŀƭ ŘƛŦŦŜǊŜƴŎŜǎ ŀƴŘ ƻǾŜǊƭŀǇ ōŜǘǿŜŜƴ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜέ ŀƴŘ άŎǳƭǘǳǊŀƭ 
ǇǊƻǇŜǊǘȅέΣ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΨŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅΩ ǿƛƭƭ ōŜ ǳǎŜŘ ǘƘǊƻǳƎƘƻǳǘ ǘƘƛǎ ŀǊǘƛŎƭŜ.  
7
 For thorough account of the international legal framework of /ttΣ ǎŜŜ wƻƎŜǊ hΩYŜŜŦŜ όнллсύΥ The Protection 

of Cultural Property in Armed Conflict. Cambridge: Cambridge University Press. 
8
 United Kingdom signed the Convention on 30 December 1954, and is currently considering to ratify: 

http://www.bbc.com/news/uk-33213911. 
9
 Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for the 

 

http://www.nato.int/cps/en/natohq/topics_48818.htm?selectedLocale=en
http://www.nato.int/cps/en/natohq/topics_71652.htm?selectedLocale=en
http://www.jallc.nato.int/products/docs/factsheet_cpp.pdf
http://www.nato.int/cps/en/natohq/news_82441.htm?selectedLocale=en
http://www.bbc.com/news/uk-33213911
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 However, research conducted by the NATO SPS CPP in collaboration 

with SHAPE combined with the general information collected by the NATO 

SPS CPP throughout the project indicate that few states have taken steps to 

plan or set up a CPP capacity in their milit ary forces, and CPP remains a 

somewhat overlooked topic in training. Considerations are most often limited 

to general principles of IHL. However, not least as response to how CPP has 

become a complex challenge in many contemporary conflicts, some states 

ha ve started to establish more proactive approaches that moves beyond IHL 

obligations. For instance, the Italians  demonstrates the most active 

commitment in the area; similarly, Poland has broad doctrine in place; the US 

Army hosts a world famous CPP program and training facilities at Fort Drum, 

New York; and the UK recently started to take steps to include dedicated  CPP 

capacity in their defence forces. Hence, the lack of institutionalisation does 

not per se mean that military organisations do not consider CPP. Also, surveys 

conducted by the NATO SPS CPP and HQ SACT found plenty of CPP -relevant 

elements in NATO lower  level doctrines, and CPP is indeed considered by 

NATO Military Headquarters and NATO COEs. Altogether, CPP is not an alien 

element to NATO, even if NATO lacks an overview of and a framework for 

mainstreaming CPP across the NATO work strands.  

The Role of the NATO SPS CPP 

 When the NATO SPS CPP commenced, the Environment Protection 

Working Group (EPWG) provided the lead forum for CPP in the working group 

structure. The role of the EPWG was however limited to monitor CPP 

developments in NATO and keep the Mil itary Committee Joint 

Standardization Board (MCJSB) informed without initiating any work on CPP. 

While EP naturally needs to consider CPP as one of its many elements, it was 

also clear that EP for various reasons should not be the primary òhomeó for 

CPP. The first task for the NATO SPS CPP was thus to start exploring where in 

the NATO -framework to accommodate CPP. Consultations were held with a 

range of representatives from NATO Headquarters (Brussels), SHAPE, HQ SACT, 

and NATO Civil -Military Cooperation Ce ntre of Excellence ( CCOE ). In addition 

to gathering knowledge, this process contributed to identifying a network of 

relevant stakeholders across NATO  and some of NATOõs Centres of 

Excellence, and to socialise the project with academia as well as other 

inte rnational organisations and non -governmental organisations.  

                                                                                                                                                                                     
Execution of the Convention 1954, Art 7(2). 
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Advanced Research Workshops  

 The subsequent series of Advanced Research Workshops (ARWs) 

arranged by the NATO SPS CPP Project brought together key stakeholders 

from NATO HQs, other international  organisations (UNESCO, United Nations), 

Member States, and leading experts to offer different perspectives on CPP in 

a military and operational context. The workshops consolidated networks, 

partnerships, and provided a forum for disseminating and discussi ng findings, 

perspectives and recommendations of the NATO SPS CPP Project. The actual 

work of the NATO SPS CPP Project and the related work in NATOõs different 

Headquarters however took place in -between the workshops. The ARWs 

mostly functioned as events f or the NATO SPS CPP Project to coordinate work.  

 The first ARW was held in Sarajevo in June 2015. In order to align the 

workshop focus, format and participants as much as possible, the workshop 

was organised in close cooperation with key stakeholders in N ATO 

Headquarters. The key topics addressed at the workshop were: 1) the 

conceptual dimension of CPP; 2) International law, CPP, and NATO; 3) the 

role of GIS in a NATO approach to CPP; 4) the role of SHAPE as a focal point 

keeper of CPP on behalf of NATO Al lied Command Operations (ACO); 5) 

NATO and training related to CPP. The workshop participants included staff 

from SHAPE, the CCOE, the Protection of Civilians team in NATO Headquarters 

(Brussels), HQ SACT Office of the Legal Advisor, and SHAPE, as well as non -

NATO subject matter experts.  

 A main conclusion was that ôCultural property protectionõ (CPP) is not a 

legal term. Rather, the expression is a descriptive label for a range of 

practices geared towards respecting and safeguarding cultural property in 

the event of armed conflict. Some of these practices are obligatory as a 

matter of international law, whilst others are not. The workshop outcome 

emphasized the tactical and strategic value for NATO of observing CPP, and 

the crosscutting nature of CPP. The workshop also found that to bring forward 

the work on CPP, NATO would benefit from knowledge about already existing 

CPP activities in member nations. Consequently, SHAPE  sponsored a survey 

among NATO n ations with the purpose of identifying national best pr actice. 

HQ SACT on the other hand, reviewed the integration of CPP in NATO 

Standards and in exercises and training.  

 Furthermore, the workshop also identified GIS ð Geospatial Imaging 

Systems ð as a critical enabler for considering protection of cultural heritage 

during all phases of a military operation. Military operations are an inherently 
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geographical practice and maps are key to the planning and conduct of 

military operations. Hence, adding a cultural property layer to maps appears 

to be a preconditio n for engaging with this dimension of military geography 

at the strategic, operational and tactical levels.  

 The second ARW took place in April 2016 in Turin, Italy, where the two 

aforementioned surveys were presented and discussed. The SHAPE survey 

sent out on the 30 January 2016 by SH APE Vice Chief of Staff to the National 

Military Representations at SHAPE, inviting information about national policy, 

doctrine, capacity and best practice related to CPP in order to support the 

work of the NATO SPS CPP Project. The survey responses indicated very 

diverging approaches to CPP.  The HQ SACT survey (within the ACT Legal 

community) identified CPP -related material in NATO Standards and the 

existence of CPP or CPP -related material in NATO training and exercises.  The 

findi ngs showed that CPP is  integrated in several fields such as a component 

of IHL instructions, and in the areas of environmental protection standards 

and civil -military relations. Moreover, CPP is included in NATO training and 

exercises, but on an ad hoc basis.  

 In addition to the ARWs in Sarajevo and Turin, an ARW on training was in 

August 2016 held in Krems, Austria. The Terms of References (ToR) for the NATO 

SPS CPP Project mentions the production of suggestions for NATO training 

material as a k ey outcome, in addition to suggestions for policy and doctrine. 

However, in the context of NATO, the development of training material is a 

long process that depends on training needs assessment, and thus not a 

feasible outcome of an SPS -project. The projec t therefore adjusted its 

outcome goal to developing a compendium of educational materials to be 

made available to NATO nations as well as non -NATO countries.  

 In September 2016, the NATO SPS CPP Project organised a technical 

workshop in New York City, USA , dedicated to NATO Headquartersõ GIS 

initiative. A key finding of this workshop was that the technical platforms for 

launching a NATO òCPP Vieweró are simple and available, but that the 

building of cultural property inventories appears far more difficult:  the barrier 

for realising a NATO CPP viewer is not technical but organisational and 

political. The lack of NATO capacity to source and organise data constitutes 

a key challenge. For NATO to receive inventory data from a single NATO 

Member State would requ ire screening and approval by the other 27 states. 

In the end, NATO SPS CPP Project instigated a dialogue between NATO and 

UNESCO, UNOSAT, and the German Institute for Archaeology to find a 
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solution.  

 Finally, in December 2016, the NATO SPS CPP conference  at the 

Sanremo I nstitute for Humanitarian Law in Italy brought together some 60 

participants for a three -day conference on CPP in NATO and armed conflicts 

more broadly. In addition to NATO stakeholders, the conference enjoyed the 

participation of represen tatives from UNESCO, United Nations Department of 

Peacekeeping Operations /Department of Field Support (DPKO/DFS), 

UNOSAT/UNITAR, NATO Defence College, INTERPOL, Smithsonian Institute (US), 

International Criminal Court (ICC), International Tribunal for For mer Yugoslavia 

(ICTY), US Army, US Defence  Intelligence Agency, Defence  ministries, and 

leading academic experts.  

Co operation and dialogue  

 Following the spirit of SPS, the NATO SPS CPP Project facilitated 

cooperation and dialogue between NATO member countries, partners 

including international organisations, and academic experts. Despite the high 

attention paid to cultural property in recent conflicts, the NATO SPS CPP 

Project stands as the only international initiative that seeks t o advance a 

conceptual and practical military approach to CPP in close cooperation with 

key stakeholders. As such, the project came to play a role in connecting 

allied nations who are in the process of developing CPP mechanisms, as well 

as building ties be tween key initiatives in international organisations. Also, the 

United Nations Secretariat has been kept in the loop and received outcome 

documents, briefings and sometime participated in meetings.  

 Finally, the enabling role of the NATO SPS CPP Project w ith regard to 

bringing together stakeholders and òtranslatingó across branches and 

functions not only stands as a success. It also presents some general lessons 

learned about installing crosscutting issues into the silo -world of defence 

organisations. Enga ging with crosscutting issues in an organisation such as 

NATO requires skills to translate concepts and objectives across branches and 

stakeholders with very different organisational outlooks. In that regard, the 

NATO SPS CPP Project benefitted very much f rom the interdisciplinary team of 

co -directors, which possessed both broad academic skills as well as profound 

experience from working with military organisations.  

Update of NATO doctrine AJEPP 2B  

 The NATO SPS CPP Project team drafted the ANNEX I to STANA G AJEPP 

2B on Environment Protection best Practices and Standards for Military Camps 
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in NATO-Led Military Operations, which NATO updated in 2016. The annex 

seeks to remedy the situations we have seen in Afghanistan where ISAF forces 

generally failed to con sider cultural property when building camps and other 

infrastructure. In fact, NATO SPS CPP has been able to identify little practical 

attention to the rich cultural property environment of Afghanistan in the 

processes of rolling out the enormous stabilisa tion project in Afghanistan 

including the construction of infrastructure for Afghan national forces and 

police. Annex I outlines best practice for considering cultural property building 

camps and other military infrastructure in areas of operation, as clea rly 

required by International Humanitarian Law.  

Policy and doctrine  

 As the NATO SPS CPP Project commenced its work, some confusion in 

NATO HQs surrounded the question of what kind of CPP policy or doctrine 

NATO needed to further integrate and institution alise CPP in its operational 

planning. The international community and experts tend to address CPP as a 

separate thematic issue. Yet, from a military organisational perspective, CPP is 

a crosscutting issue that calls for awareness across operational planne rs and 

commanders. For that reason, a key finding of the NATO SPS CPP Project is 

that NATO does not need a stand -alone policy or a department for CPP. 

Rather, NATO needs a set of NATO standards, and a function to mainstream 

these standards across relevant stakeholders so that CPP becomes a natural 

outlook of the organisation during all phases of an operation.  As NATO 

already considers CPP, as verified by the HQ SACT survey in combination with 

general findings of the NATO SPS CPP Project, such a mainstreamin g is more 

about connecting the dots than building something new. Moreover, it would 

easily pave the way for adopting the more proactive outlook needed to deal 

with the increasingly complex CPP challenges in contemporary armed 

conflicts. Consequently, engag ing CPP more effectively during NATO 

missions, planning and conduct is neither rocket science nor a zillion -dollar 

expense for NATO Member States. Rather, it seems like a low -cost high -gain 

step to take.  

 This is an important finding, as nations tend  to p ush back new work 

areas that may entail financial costs. Hence, when the NATO SPS CPP Project 

asked a Member State to raise the quest ion of CPP policy among the 28 

nations, the answer was that they were concerned that this would create an 

expectation that they took the lead on the strategic work; something they 

could not prioritise under their current departmental dispositions. While such 
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concerns are understandable, the fear that introducing CPP in NATO would 

be a costly affair stands unsubstantiated.  

 In addition, a tendency in NATO HQs as well as among allied nations to 

complicate matters unnecessarily, at least that is the impression of the NATO 

SPS CPP Project, seems to cause NATO stakeholders to shy away from the 

topic. In that regard, the NATO SPS CP P Project noticed that military 

personnel, and particularly those who have served in countries rich with 

cultural property, like Iraq and Afghanistan, usually appreciate the 

importance of CPP based on their own experiences.  

 In order to ensure that CPP re mains prominently addressed and 

incorporated in the operational planning and execution of operation, the 

NATO SPS CPP advises NATO to consider the development of a NATO 

STANAG (Standardization Agreement) on CPP. A STANAG is a ônormative 

document that recor ds an agreement among several or all NATO member 

states ð ratified at the authorized national level ð to implement a standard, in 

whole or in part, with or without reservation.õ10 The STANAG should embrace 

best practices for implementing IHL obligations as well as wider strategic and 

tactical considerations of relevance to CPP in the context of NATO -led 

operations. There are two good reasons for commencing this process. Firstly, 

to establish agreed NATO best practice on CPP as a crosscutting issue. 

Secondly,  to establish a process that keeps alive the discussion of CPP in 

NATO (a STANAG takes around two years to complete).  

 If this approach is adopted, then it will require the active involvement 

and support of the a llied nations. In this process, it may be very helpful to find 

dedicated support from one or two nations to underpin the development of 

STANAG and ensuring interim CPP readiness. As the NATO SPS CPP Project has 

formed the basis for CPP in NATO, this should not be  difficultly nor costly. 

Alternatively, it could be considered a possibility to sustain the NATO SPS CPP 

Project for these activities. Furthermore, at the national level NATO Member 

States and partner n ations may benefit from such an initiative when pursui ng 

implementation of national IHL obligations as well as when thinking through 

CPP challenges and developing national capacities.  

Conclusion  

 The NATO SPS CPP Project and related initiatives in NATO Headquarters 

                                                           
10

 http://www.nato.int/cps/en/natolive/publications.htm. 

http://www.nato.int/cps/en/natolive/publications.htm
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has established NATO as the most progressi ve defence organisation when it 

comes to developing military approaches for handling challenges related to 

cultural property in armed conflicts. As military organisations generally lack 

policy, doctrine and dedicated capacities for addressing CPP, the 

deve lopments enabled by NATO initiatives may blaze the trail and drive a 

global mainstreaming of military approaches to CPP broadly viewed. NATO 

member States and commands should embrace this opportunity and make 

sure that NATO takes the necessary steps to con solidate this development.  

 

 

***  
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Presenting the 1954 Hague Convention for the Protection of Cultural Property 

in the Event of an Armed Conflict and its 1999 Second Protocol with a special 

focus on peacetime responsibilities  

by Jan Hladí k 1 

Introduction  

 Alas, the international community has recently witnessed the heinous 

crime of massive destruction of cultural property during armed conflicts such 

as those in Iraq, Libya, Mali, Syria and Yemen. One of the most tragic 

consequences of this process of destruction is the result in what has been 

referred to by the Director  General of UNESCO , Ms Irina Bokova, as ôcultural 

cleansingõ. The international community, though, does not come 

unprepared, having as fundamental tools to answer to this drastic situation 

the 1954 Hague Convention for the Protection of Cultural Property in the 

                                                           
1
 Chief, Cultural Heritage Protection Treaties Section, Division for Heritage, UNESCO, Paris.  The current 

presentation is based on a number of my previous presentations on different aspects of the implementation of 
¦b9{/hΩǎ ǎǘŀƴŘŀǊŘ-setting instruments for the protection of cultural property. I wish to thank  Ms Agata Russo 
for all her help. 
The views expressed in this article are solely those of the author and may not represent the views of  NATO, 
ACO, ACT, or their affiliated institutions, or any other institution. 
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Event of an Armed Conflict and its two (1954 and 1999) Protocols. 2 

Nevertheless, in order  for these instruments to fully reach their raison dõ°tre, 

their universal ratification and implementation must be reached. 3 

1. Introducing the 1954 Hague Convention for the Protection of Cultural 

Property in the Event of an Armed Conflict and its Second Protocol  

 

1.1 . 1954 Hague Convention  

The 1954 Hague Convention for the Protection of Cultural Property in 

the Event of Armed Conflict (hereinafter 1954 Convention or the Convention) 

represents the first international agreement of universal vocation focused 

exclusively  on the protection of tangible cultural heritage in the event of 

armed conflict.  Its scope covers immovable  property - such as monuments of 

architecture, art or history and archaeological sites - and movable property ð 

such as works of art, manus cripts, books and other objects of artistic, historical 

or archaeological interest as well as scientific collections and important 

collections of objects of art. 4 Article 1 of the Convention provides for a 

definition of cultural property which expressly co vers both immovable and 

movable property, distinguishing itself from other UNESCO Conventions. All 

such property is generally protected under the Convention, regardless of its 

origin or ownership. At time of its signature, the Convention was identified as 

the most important in the whole history of protection of works of art and every 

other kind of cultural property. 5 

Two fundamental principles lie at the grounds of the concept of the 

protection under the 1954 Convention: the safeguarding of and the respect 

for cultural property. 6 States Parties  to the Convention are therefore required 

to take preventive measures for the safeguarding of cultural property not only 

in the event of armed conflict, but fore mostly  in peacetime before it is too 

                                                           
2
 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, adopted at The 

Hague, 14 May 1954, full text available at http://www.unesco.org/new/en/culture/themes/armed-conflict-
and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179, accessed 13 
September 2016. 
3
 Of the 193 member states of the United Nations, 127 states are party to the 1954 Hague Convention for the 

Protection of Cultural Property in the Event of Armed Conflict. A complete list of the member states can be 
found at http://www.unesco.org/eri/la/convention.asp?KO=13637&language=E&order=alpha, accessed 13 
January 2016. 
4
 Ibid Article 1. 

5
 !ƴǘƘƛ IŜƭƭŜƴƛ tƻǳƭƻǎΣ Ψ¢ƘŜ 1954 Hague Convention for the Protection of Cultural Property in the Event of 

Armed ConflictΥ ŀƴ IƛǎǘƻǊƛŎ !ƴŀƭȅǎƛǎΩ нллл International Journal of Legal Information 28:1, 41  
6
 1954 Hague Convention (n 2),  Article 2. 

http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
http://www.unesco.org/eri/la/convention.asp?KO=13637&language=E&order=alpha
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late. Such preventive measures include the preparation and periodic update 

of inventories of both movable and immovable cultural property, the marking 

of such property with the distinctive emblem of the Convention or the 

crea tion of special units within the military forces that are responsible for the 

protection of cultural property. 7 The paramount importance of the 

abovementioned measures is to avoid the devastating consequences that 

an armed conflict and its aftermath have o n cultural property.  

Article 7 of the Convention is of particular relevance when dealing with 

the protection of cultural property in  peacetime. The aforementioned a rticle  

elucidates the relative military measures the High Contracting Parties have to 

insert into their military regulations to ensure observance of the Convention 

and foster in the members of their armed forces òa spirit of respect for the 

culture and cultural property of all peoplesó.8  

Furthermore, States Parties to the Convention are required , within the 

framework of their ordinary criminal jurisdiction, to prosecute and to punish 

those persons, regardless of their nationality, who violate its provisions or order 

such violations. 9 

In the event of a conflict not of an international character oc curring 

within the territory of one of the Parties to the Convention, each party to the 

conflict is bound to apply, as a minimum, its provisions relating to respect for 

cultural property. 10 This provision, which is comparable to common Article 3 of 

the four  Geneva Conventions for the protection of war victims, 11 is of 

paramount importance as it sets forth certain standards of treatment during 

civil war.  

The Convention, administered by the United Nations Educational, 

Scientific and Cultural Organization (UNES CO), has, as of 19 February 2017, 

127 State s Parties, 104 of which are also Parties to the 1954 Protocol 

prohibiting the export of cultural property from occupied territories and 

requires the return of such property to the territory of the state from where  it 

came. 12 

                                                           
7
 Ibid Article 3. Cfr. also Article 5 of the Second Protocol. 

8
 Ibid Article 7. 

9
 Ibid Article 28, see also Article 10(b) of the 1999 Second Protocol. 

10
 Ibid Article 19. 

11
 Common Article 3 of the four Geneva Conventions of 1949. 

12
 First Protocol to the Convention for the Protection of Cultural Property in the Event of Armed conflict 1954, 

full text available at http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-

 

http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
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1.2 . 1999 Second Protocol  

In March 1999 the Second Protocol to the Hague Convention was 

adopted. 13  The Second Protocol is supplementary to, and in no way 

replaces, the underlying Convention. Also, it is an instrument , which 

consistently advances the level of protection afforded to cultural property by 

the 1954 Hague Convention in the following respects: it provides for 

conditions in which the notion of ômilitary necessityõ may be applied, thus 

preventing possible abuse s; it further creates a new category of enhanced 

protection for cultural heritage of the greatest importance for humanity 

which is protected by relevant national legislation and is not used for military 

purposes; it elaborates on sanctions for serious viol ations of cultural property; 

and it defines conditions under which individual criminal responsibility applies. 

Finally, one of the  most important achievements of the Second Protocol is 

the establishment of the Committee for the Protection of Cultural Prop erty in 

the Event of Armed Conflict (in short ôthe Committeeõ).14 The Committee has 

been granted the powers to aid States that are Party to the Convention and 

the Second Protocol  in their implementation efforts of both instruments.  

The Second Protocol also  focuses on the safeguarding of cultural 

property in times of peace. Article 5 elaborates further on Article 3 of the 

Convention by providing concrete peacetime preparatory measures. 

Specifically, it provides for the necessity of preparing inventories, pla nning 

emergency measures for protecting against fire or structural collapse, of the 

removal of movable property for its in situ protection, and the designation of 

competent authorities to enhance the protection of cultural property. 15 

Another fundamental as pect in the light of the present analysis is the 

introduced issue of enhanced protection. One should note that in addition to 

general protection under the Hague Convention, Article 8(1) of the 

Convention also provides for so -called special protection , whic h may be 

granted to three categories of property. 16 Whilst general protection of cultural 

                                                                                                                                                                                     
convention/text-of-the-convention-and-its-1st-protocol/#c284179, accessed 13 September 2016. 
13

 Second Protocol to the Hague Convention, adopted 26 March 1999, full text available at 
http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-2nd-protocol-1999/, 
accessed 13 September 2016.  
14

 The current composition of the Committee is the following: Armenia, Cambodia, Egypt, Georgia, Greece and 
Mali elected for a four-year term (i.e. until 2017); Argentina, Azerbaijan, Belgium, Cyprus, Czech Republic and 
Morocco elected for a four-year term (i.e. until 2019). 
15

 Ibid Article 5. 
16

 1954 Hague Convention (n 2) Article 8(1) providing special protection for a limited number of properties: (1) 
refuges intended to shelter movable cultural property in the event of armed conflict; (2) centres containing 

 

http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-2nd-protocol-1999/


PAGE 32 NATO LEGAL GAZETTE 
 

property is automatic, the same cannot be said for special protection. Two 

further conditions must be met. 17 In light of this, the following question arises: 

why has th e vast majority of the State s Parties abstained from placing their 

cultural sites under special protection? 18 The difficulty in complying with the 

condition of adequate distance from a large industrial centre or military 

objective for densely -populated, the  technical difficulties in submitting 

nominations and the fear of designating cultural property for special 

protection because of possible terrorist attacks are only some of the possible 

reasons one can imagine.  

With the intention of filling in the gaps th at have been left behind by 

the Convention and its regime of special protection, the Second Protocol 

introduced the new concept of enhanced protection. The concept of 

protection combines aspects of both the special protection regime and the 

criteria that a re used for the inclusion of outstanding cultural property in the 

World Heritage List under the 1972 UNESCO Convention concerning the 

Protection of the World Cultural and Natural Heritage. 19 Under the new 

regime of enhanced protection, three cumulative cond itions are set: a) the 

cultural property in question must be of the greatest importance for humanity; 

b) it must be protected by adequate domestic legal and administrative 

measures; and c) it may not be used for military purposes or to shield military 

sites.20 If all criteria are met, enhanced protection is granted following the 

inclusion of the cultural property in question on the List of Cultural Property 

under Enhanced Protection and a declaration of such a decision. Note that 

the three abovementioned cri teria must be fully complied with in order for 

cultural property to be granted enhanced protection. 21 Consequently, State s 

Parties to the Second Protocol cannot object to requests for enhanced 

protection purely on the grounds of political animosity or mutua l non -

recognition, thus avoiding cases such as that of Cambodia in 1972. At that 

                                                                                                                                                                                     
monuments; and (3) other immovable cultural property of very great importance.  
17

 Ibid Article 8(1) (a) the cultural property in question must be situated at an adequate distance from any large 
industrial centre or any important military objective; and (b) such property may not be used for military 
purposes. 
18

 To date, only four High Contracting Parties, namely Germany, the Holy See, the Netherlands and Mexico, 
have listed cultural property under special protection in the International Register of Cultural Property Under 
Special Protection maintained by the Director-General of UNESCO. Full register available at 
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Register2016EN.pdf, accessed 12 
September 2016. 
19

 Convention Concerning the Protection of World Cultural and Natural Heritage, adopted 16 November 1972, 
full text available at http://whc.unesco.org/archive/convention-en.pdf, accessed 12 September 2016. 
20

 Second Protocol to the Hague Convention (n 13), Article 10. 
21

 Ibid Article 11 . 

http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Register2016EN.pdf
http://whc.unesco.org/archive/convention-en.pdf
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time Cambodia requested the entry of several sites within its territory in the 

Register. Due to the opposition of four High Contracting Parties to the 

Convention that did not recognize the Government of Cambodia at that 

time, the entry was not made. 22 

As far as matters relating to criminal responsibility and jurisdiction in the 

Second Protocol are concerned, Article 15 sets out the categories of serious 

violations, forming a rather stark contrast with Article 28 of the Convention. 

Five violations fall within this category: making cultural property under 

enhanced protection the object of attack; using cultural property or its 

immediate surroundings in support of military action ; extensive destruction or 

appropriation of cultural property protected under the Hague Convention 

and the Second Protocol; making cultural property protected under the 

Hague Convention and the Second Protocol the object of attack; and, 

finally, theft, pil lage or misappropriation of, or acts of vandalism directed 

against, cultural property protected under the Convention. 23 Article 16 of the 

Second Protocol establishes universal jurisdiction with regard to the first three 

categories of offences. 24 Article 16 o f the Second Protocol also covers other 

penal aspects: jurisdictional issues, extradition, mutual legal assistance as well 

as other violations of the Protocol. 25 To facilitate the national implementation 

of Chapter 4 of the Second Protocol, in 2016 the Secr etariat prepared a 

technical report on this implementation. 26 

At this stage, it is useful to provide some concrete examples of countries 

implementing such safeguarding measures. In the Netherlands, for instance, 

the preparatory measures in peacetime for the  safeguarding of cultural 

property are covered by the policy for disaster risk reduction, crisis and 

disaster response. ô[N]etworks for the prevention of damage to cultural 

                                                           
22

 Furthermore, it is useful to notice that, to date , the Committee has granted enhanced protection in twelve 
cases : at the Fifth Meeting in November 2010: Choirokoitia (Republic of Cyprus), Painted Churches in the 
Troodos Region (Republic of Cyprus), Paphos (Republic of Cyprus), Castel del Monte (Italy); 
At the Sixth Meeting in December 2011: Kernavé Archaeological Site (Republic of Lithuania); 
!ǘ ǘƘŜ 9ƛƎƘǘ aŜŜǘƛƴƎ ƛƴ 5ŜŎŜƳōŜǊ нлмоΥ ²ŀƭƭŜŘ /ƛǘȅ ƻŦ .ŀƪǳ ǿƛǘƘ ǘƘŜ {ƘƛǊǾŀƴǎƘŀƘǎΩǎ tŀƭŀŎŜ ŀƴŘ aŀƛŘŜƴ ¢ƻǿŜǊ 
(AzerbŀƛƧŀƴύΣ Dƻōǳǎǘŀƴ wƻŎƪ !Ǌǘ /ǳƭǘǳǊŀƭ [ŀƴŘǎŎŀǇŜ ό!ȊŜǊōŀƛƧŀƴύΣ ±ƛŎǘƻǊ IƻǊǘŀΩǎ aǳǎŜǳƳ ŀƴŘ ²ƻǊƪǎƘƻǇ 
(Belgium), Neolitic Flint Mines at Spiennes (Belgium), Plantin-Moretus House-Workshops-Museum Complex 
(Belgium). At the Eleventh Meeting in December 2016: Historical Monuments of Mtskheta (Georgia) and Tomb 
of Askia (Mali). 
23

 Second Protocol to the Hague Convention (n 13), Article 15. 
24

 Ibid Article 16. 
25

 Ibid Articles 17 ff. 
26

 Available at http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Report-obligations-chapter4-
en_20120306.pdf, accessed 5 October 2016. Please also ƴƻǘŜ ǘƘŜ wŜǇƻǊǘ ǇǊŜǇŀǊŜŘ ōȅ 5Ǌ wƻƎŜǊ hΩYŜŜŦŜΣ 
University of Cambridge with the author on the file. 

http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Report-obligations-chapter4-en_20120306.pdf
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Report-obligations-chapter4-en_20120306.pdf
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heritageõ have been established in towns and regions in the Netherlands. The 

networ ks include a broad scope of heritage institutions: museums, archives, 

libraries, churches, mills, management of monuments and archaeological 

services. Moreover, continuous co -operation is sought with the forces of the 

police and fire brigades. The network receives financial support from the 

Dutch government (through the Mondriaan Foundation). 27 Likewise, Finland 

has adopted relevant peacetime safeguarding measures against the 

foreseeable effects of an armed conflict in order to implement Article 3 of the 

Con vention. The Ministry of Education and Culture set up an advisory body for 

the protection of cultural property from 19 May 2010 to 31 December 2012. 

The goal of this advisory b ody was to promote long -term co operation 

between different stakeholders and to d eal with issues involving various 

branches of administration. 28 

The original Hague Convention is still open for ratification, accession 

and succession, and it will continue to grant a basic level of protection for its 

State s Parties. The Second Protocol wil l instead grant an additional, more 

sophisticated form and a higher level of protection for the Parties wishin g to 

obtain it. It is of the utmost importance that States implement  the 1954 Hague 

Con vention and its Second Protocol  to increase the protection  of cultural 

property both in peace and in wartime and protect the cultural property in 

their territories against the effects of dangers during armed conflict, such as 

illicit trafficking or human -caused or natural disasters.  

2. Pre-conflict peacetime responsibilities  

2.1 . Guidelines for the implementation of the 1999 Second Protocol to 

the Hague Convention  

The recent conflicts in Afghanistan, Iraq, Mali, Syria and Yemen, to 

name a few, have proven stronger than ever the deeply -rooted problems 

national aut horities and the international community are confronted with in 

their attempts to protect cultural property in times of armed conflicts.  

The Preamble to the 1954 Convention perfectly captures the general 

feeling of despair sensed across the world whenever  images of intentional 

destruction of cultural property surface. The preamble states that òdamage 

                                                           
27

 Consideration of national reports on the implementation of the Second Protocol, 2012 ς 2013, considered 
during the Eighth Meeting of the Committee for the Protection of Cultural Property in the Event of an Armed 
Conflict, CLT-13/8.COM/CONF203/9, Paris 4 December 2013. See in particular para.35. 
28

 Ibid para. 148. 
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to cultural property belonging to any people whatsoever means damage to 

the cultural heritage of all mankindó.29 What then may mankind concretely 

do in order t o prevent, or at least limit to the farthest extent possible, such 

destruction?  

The answer is found in Part II of the Guidelines for the Implementation of 

the 1999 Second Protocol to the Hague Convention. Part II specifically 

focusses on possible preventive measure States could take to achieve an 

overall safeguarding of cultural property in time of peace. 30 Paragraphs 27 to 

29 of the Guidelines mirror the provisions of Article 5 of the Second Protocol. 

Note however the suggested list of preparatory measures is, by no means 

intended to be exhaustive. Single State Parties are furthermore encouraged 

to take any measure which is deemed to be consistent with the purposes of 

the Second Protocol. The Committee encourages the State s Parties to 

cooperate, bot h at the national and at the international level, with non -

governmental organisations dealing with such matters, as well as to 

exchange information regarding national policies and practices. 31 

Additionally, paragraph 30 of the Guidelines obliges Parties, to  the maximum 

extent possible, to remove movable cultural property from the vicinity of 

military objectives or to provide an adequate in situ protection and not to 

locate military objectives near cultural property, as stated in Article 8 of the 

Second Proto col.  

The enhancement of the principle of protection at a pre -conflict stage, 

not only obliges the State s Parties which are hosting the cultural property that 

is at risk, as mentioned up to this point, but also poses a positive obligation on 

whoever conside rs making cultural property the object of an attack. 

Therefore, limiting attacks to military objectives would be a large step towards 

achieving greater protection for cultural property. 32 Being civilian property, 

cultural property as such should not be made  the object of a direct attack. 

                                                           
29

 1954 Hague Convention (n 2). 
30

 Guidelines for the Implementation of the 1999 Second Protocol to the Hague Convention of 1954 for the 
Protection of Cultural Property in the Event of Armed Conflict, 12 December 2011, Amended by the fourth 
Meeting of the Parties to the Second Protocol to the Hague Convention of 1954 for the Protection of Cultural 
Property in the Event of Armed Conflict (UNESCO Headquarters, 12 December 2011) full text available at 
http://unesdoc.unesco.org/images/0018/001867/186742E.pdf, accessed 14 September 2016, ƘŜǊŜƛƴŀŦǘŜǊ ΨǘƘŜ 
DǳƛŘŜƭƛƴŜǎΩΦ 
31

 Annex II of the Guidelines additionally contains the form to request international assistance from the 
Committee. 
32

 Jean-aŀǊƛŜ IŜƴŎƪŀŜǊǘǎΣ ΨbŜǿ ǊǳƭŜǎ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩΣ мффф 
International Review of the  Red Cross n 835 
https://www.icrc.org/eng/resources/documents/article/other/57jq37.htm, accessed 14 September 2016. 

http://unesdoc.unesco.org/images/0018/001867/186742E.pdf
https://www.icrc.org/eng/resources/documents/article/other/57jq37.htm
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This is one of the limits set out by international humanitarian law. Cultural 

property can only be attacked if it becomes a military objective. The 

definition of military objective, contained in Article 52(2) of the 1977 

Add itional Protocol I to the 1949 Geneva Conventions 33 and adopted by 

Article 1 of the Second Protocol contains two criteria which have to be 

fulfilled cumulatively before objects can be destroyed, captured or 

neutralized. 34 For this reason, the concept of mili tary objective is tightly linked 

to that of the military necessity to attack certain objects during an armed 

conflict. The concept of military necessity aims to pose limits to armed conflict 

and such limits are imposed following humanitarian concerns. It i s thanks to 

these limits that damage to cultural property , irrespective  of the nature the 

damage, can be avoided in the event of an attack.  

Additionally, Article 10(c) of the 1999 Second Protocol provides that in 

order for there to be the possibility of gr anting enhanced protection, cultural 

property must not be used for military purposes or to shield military sites, and a 

declaration by the involved State Party must be made in this sense.  

One further issue that  is worthy of being mentioned whilst analysin g 

pre -conflict responsibilities, is the technical assistance provided by UNESCO as 

explained in paragraphs 150 and following of the Guidelines. State s Parties 

may call upon UNESCO for its technical assistance in order to prepare the 

protection of their cul tural property which is deemed to be at risk in case of 

an armed conflict. 35 

2.2 . Importance of the training of the military  

It is of paramount importance to carry out activities aimed at raising 

awareness on the issue of protecting cultural property in the event of an 

armed conflict, such as training military forces. UNESCO has organized a 

number of workshops on the protection of cultural property, with a particular 

focus on the military. Furthermore, it commissioned the elaboration of a series 

of informatio n notes on the implementation of military aspects of the Second 

Protocol. Two other specific activities should be mentioned. The Secretariat 

contracted the University of Newcastle to prepare training materials for the 
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 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of International Armed Conflicts (Protocol I), 8 June 1977, full text available at https://ihl -
databases.icrc.org/applic/ihl/ihl.nsf/INTRO/470, accessed 14 September 2016. 
34

 Jean-aŀǊƛŜ IŜƴŎƪŀŜǊǘǎΣ ΨbŜǿ ǊǳƭŜǎ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ όƴ нсύ.  
35

 Guidelines for the Implementation of the 1999 Second Protocol to the Hague Convention (n 25), paragraph 
150. 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/470
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military. The Secretariat also commiss ioned the International Institute of 

Humanitarian Law in Sanremo for the preparation of a military manual as a 

practical guide for military forces on the implementation of the rules of 

international law concerning the protection of cultural property during  armed 

conflict. The Manual was launched officially at the beginning of December 

2016.36 

3. Post-conflict peacetime responsibilities  

 3.1. Strategy for Reinforcing UNESCOõs Action for the Protection of 

Culture and the Promotion of Cultural Pluralism in the Event of Armed Conflict  

 As mentioned above, the raising of awareness amongst the public is 

key to the central problem which we are confronted with. The Strategy for 

Reinforcing UNESCOõs Action for the Protection of Culture and the Promotion 

of Cultural Pl uralism in the Event of Armed Conflict, adopted by the 38 th  

session of the General Conference (Paris, November 2015), 37 revolves around 

such a concept. The Strategy elucidates some of the most worrying 

consequence s of armed  conflict on cultural heritage. Th e targeting of 

individuals and groups on the grounds of their cultural and religious 

background, the intentional and systematic destruction of cultural heritage, 

the denial of cultural identity, defined by the UNESCO Director -General, Ms 

Irina Bokova, as ôcultural cleansingõ,38 and the recognition of the fact that 

attacks against cultural heritage and diversity mirror attacks against peopleõs 

rights and security are only some of the issues at stake. The Strategy highlights 

some necessary steps that should be  taken in the immediate aftermath of an 

armed conflict. With the goal of granting people in areas affected by armed 

conflict access to culture in all its expressions, the Strategy highlights some 

necessary steps that should be taken to enable these people to preserve their 

identities and fundamental rights. 39   

 The objective of UNESCO is to strengthen Member Statesõ ability to 

recover the loss of cultural heritage and diversity following an armed conflict. 
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 Full text available at http://unesdoc.unesco.org/images/0024/002466/246633e.pdf, accessed 19 February 
2017. 
37

 Please see further the Records of the General Conference 38th session Resolutions, Paris,  3 ς 18 November 
2015 http://unesdoc.unesco.org/images/0024/002433/243325e.pdf, accessed 03 October 2016. 
38

 ¢ƘŜ ǘŜǊƳ ΨŎǳƭǘǳǊŀƭ ŎƭŜŀƴǎƛƴƎΩ was used by the Director-General of UNESCO, Ms Irina Bokova in a public 
statement on the situation in Iraq in August 2014, and is now used to raise awareness on the systematic and 
deliberate nature of attacks on cultural heritage and diversity perpetrated by violent extremist groups.  
39

 {ǘǊŀǘŜƎȅ ŦƻǊ wŜƛƴŦƻǊŎƛƴƎ ¦b9{/hΩǎ !Ŏǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ /ǳƭǘǳǊŜ ŀƴŘ ǘƘŜ tǊƻƳƻǘƛƻƴ ƻŦ /ǳƭǘǳǊŀƭ 
Pluralism in the Event of Armed Conflict (n 31), paragraph 6. 

http://unesdoc.unesco.org/images/0024/002466/246633e.pdf
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UNESCO aims at developing new strategic partnership s with selected actors, 

with the aim of constructing operational tools and mechanisms that would 

enable States to effectively implement the provisions of the UNESCO 

Conventions. 40 One of the most challenging operations recognized within the 

Strategy is the monitoring and initial assessment of damage, destruction, 

looting and illicit trafficking of cultural property. It is necessary to 

preventatively prepare a capacity for collectin g data in order to prevent 

additional losses and engage in long -term planning for recovery. 

Simultaneously, one could address impunity and ensure that perpetrators can 

be held accountable. 41 If requested by national authorities, UNESCO provides 

assistance i n the form of training, technical assistance, advice or, lastly, direct 

intervention by UNESCO and international stakeholders. The main aim of such 

efforts , however , must remain the raising of awareness amongst all involved 

parties. That means including in  this process tourists, youth, museums and 

private collectors just to name a few.  

 Specific attention should also be paid to the fate of stolen cultural 

property in Iraq, Libya, Mali, Syria and Yemen and its reporting to the relevant 

authorities. 42 The fundamental focus of UNESCO is therefore to enhance any 

possible support fo r national authorities in order  to enable them in assessing, 

planning and implementing programmes for cultural heritage rehabilitation 

and preservation, as well as promoting the mentio ned cultural diversity.  

 The latest effort by UNESCO is the intention to facilitate a stronger and 

more engaged cooperation with the International Criminal Court (ICC), in the 

investigation of cases regarding violations of Article 8(2)(e)(iv) of the Rome 

Statute, which qualifies as war crimes direct attacks against buildings 

dedicated to religion, education, art, science or charitable purposes, historic 

monuments. 43 Of particular interest in this regard was the recent decision of 

the ICC Trial Chamber VIII i n the case  of the Tuareg Islamic extremist Ahmad 

Al-Faqi Al -Mahdi, who was found guilty of the war crime of attacking, in 2012, 

nine mausoleums and the secret gate of the Sidi Yahia mosque - a UNESCO 

World Heritage Site - in Timbuktu, Mali. Al -Mahdi was se ntenced to nine years 

imprisonment. This case constitutes a landmark judgement and represents a 
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 Ibid paragraph 12. 
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 Ibid paragraph 20. 
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 Ibid paragraph 21. 
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 Please view the Rome Statute of the International Criminal Court available at https://www.icc-
cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf, accessed 5 
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crucial step towards the universal recognition of the importance of cultural 

heritage for humanity as a whole. 44 

 In light of the abov e, the importance of a join t co operation between  

UNESCO and the military becomes quintessential, especially if one considers 

that respect for cultural property by military personnel facilitates the planning 

and the conduct of military operations and wins the hearts and minds of the 

population.  

***  
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 See The Prosecutor v. Ahmad Al Faqi Al Mahdi  ICC-01/12-01/15 https://www.icc-cpi.int/mali/al-mahdi, 
accessed 03 October 2016. 
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Cultural Property Protection and the Law of War Crimes  

by Prof . Roger OõKeefe1 

 

In September 2016 the International Criminal Court (ICC) convicted and 

condemned to imprisonment an Islamic militant for his part in the iconoclastic 

destruction during the civil war in Mali of ten precious historic and religious 

monuments, nine of them on UNESCOõs ôWorld Heritage Listõ. Media 

commentary cast the decision as novel. In reality , it was nothing of the sort. 

The law of war crimes has long outlawed the wanton destruction or damage 

and the misappropriation of cultural property in armed conflict, and 

perpetrators of such acts have repeatedly been brought to book in b oth 

international and national criminal courts.  

 The ICCõs judgment, alongside the obliteration and pillage of cultural 

treasures in Syria and Iraq, have thrown into relief the role, actual and 

potential, of the law of war crimes in the protection of cultu ral property in 

armed conflict. Yet it should not be thought that extremists alone are 
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punishable under the laws of war in this regard. The intentional and unlawful 

destruction, damage or appropriation of cultural property in international or 

non -internati onal armed conflict can result in the prosecution for a war crime, 

in an international or national court, of any culpable individual. This inc ludes 

service personnel of all a llied nations.  

 What follows is a brief account of the law of war crimes as it rel ates to 

the protection of cultural property in armed conflict.  

War crimes in general  

The law of war crimes comprises those rules of the law of armed conflict 

that give rise on their breach to the criminal responsibility of implicated 

individuals. Culpable persons may include not just those who physically 

commit a proscribed act , but also those who in some other way participate 

intentionally in it. They may include too military commanders who fail, 

intentionally or negligently, to take all necessary and reas onable measures 

within their power to prevent or repress such acts or to submit them to the 

competent authorities for investigation and, where appropriate, prosecution.  

It should go without saying that a legal precondition to a war crime is the 

existence o f an armed conflict, whether international or, in relation to a 

smaller range of offences, non -international. In order to qualify as a war 

crime , the act must also have some ônexusõ to the armed conflict2 or, 

synonymously, must be ôclosely relatedõ to3 or ôassociated withõ4 it. That is, the 

existence of the conflict must, at a minimum, play ôa substantial part in the 

perpetratorõs ability to commit [the crime], his [or her] decision to commit it, 

the manner in which it was committed or the purpose for which  it was 

committedõ.5 Next, the act must be committed intentionally and with 

knowledge of all legally relevant facts. 6 Finally, and perhaps again obviously, 

the act must violate a substantive rule of the law of armed conflict and one 

                                                           
2
 See e.g. Prosecutor v. Akayesu, ICTR-96-4, Appeals Chamber, Judgment, 1 June 2001, para 444; Prosecutor v. 

Stakiŏ, Appeals Chamber, Judgment, IT-97-24-A, 22 March 2006, para 342. 
3
 See e.g. tǊƻǎŜŎǳǘƻǊ ǾΦ ¢ŀŘƛŏ, IT-94-1, Appeals Chamber, Decision on the Defence Motion for Interlocutory 

Appeal on Jurisdiction, 2 October 1995, para 70; Prosecutor v. Rutaganda, ICTR-96-3-A, Appeals Chamber, 
Judgment, 26 May 2003, paras 569ς570. 
4
 ICC Elements of Crimes, ICC-ASP/1/3(part II-B), art 8(2), common final element. 

5
 Prosecutor v. Kunarac et al, IT-96-23 & IT-96-23/1-A, Appeals Chamber, Judgment, para 58. See also e.g. 

Rutaganda (n 3), paras 569ς570; Prosecutor v. Katanga and Ngudjolo, ICC-01/04τ01/07-717, Pre-Trial 
Chamber, Decision on the Confirmation of Charges, 30 September 2008, para 380. 
6
 {ŜŜ ŜΦƎΦ wƻƳŜ {ǘŀǘǳǘŜ ƻŦ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ /ǊƛƳƛƴŀƭ /ƻǳǊǘΣ wƻƳŜΣ мт Wǳƭȅ мффуΣ ŀǎ ŀƳŜƴŘŜŘ όΨwƻƳŜ {ǘŀǘǳǘŜΩύΣ 

art 30. 
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resulting on violation in individual criminal responsibility.  

War crimes against cultural property  

There is a range of customary and treaty -based war crimes to which 

unlawful acts of hostility against and misappropriation of cultural property 

may give rise. Some of these are exp ressed in general terms applicable 

variously to all civilian objects, 7 to any town or place, 8 to undefended towns, 

villages, dwellings or buildings, 9 to ôthe enemyõs propertyõ or ôthe property of 

an adversaryõ,10 or to all property protected by the relevant  Geneva 

Convention. 11 Others relate specifically to cultural property, even if the term 

itself may not be used. 12 The precise charge brought will depend on what is 

alleged and in what type of armed conflict, as well as on how the subject -

matter jurisdiction of the international or national court in question and, in 

national cases, any applicable penal legislation or pertinent treaty provision is 

formulated. The same substantive violation of the international law of armed 

conflict may be prosecuted under diffe rent rubrics in different courts.  

Starting with customary international law, one way or another ñwhether 

as an offence in relation to property more generally or as an offence 

specifically in relation to cultural property, however described ñall intentional 

and unlawful destruction, damage and appropriation of cultural property in 

either international or non -international armed conflict is punishable under 

international law as a war crime. The same goes for intentionally launching an 

otherwise -lawful attack in  the knowledge that it will cause incidental damage 
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 See e.g. Rome Statute, art 8(2)(b)(ii) and (iv); Protocol Additional to the Geneva Conventions of 12 August 

1949, and relating to ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ ±ƛŎǘƛƳǎ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΣ DŜƴŜǾŀΣ у WǳƴŜ мфтт όΨ!t LΩύΣ 
art 85(3)(b) and (c). 
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 Rome Statute, art 8(2)(b)(xvi) and (e)(v). Consider also Statute of the International Criminal Tribunal for the 

former Yugoslavia, S/25704 (3 aŀȅ мффоύΣ !ƴƴŜȄΣ ŀǎ ŀƳŜƴŘŜŘ όΨL/¢¸ {ǘŀǘǳǘŜΩύΣ ŀǊǘ оόbύ όΨŎƛǘƛŜǎΣ ǘƻǿƴǎ ƻǊ 
ǾƛƭƭŀƎŜǎΩύΦ 
9
 See e.g. Rome Statute, art 8(2)(b)(v); ICTY Statute, art 3(c). 

10
 See e.g. Rome Statute, art 8(2)(b)(xiii) and (e)(xii) respectively. Consider also ICTY Statute, art 3(eύ όΨǇǳōƭƛŎ ƻǊ 
ǇǊƛǾŀǘŜ ǇǊƻǇŜǊǘȅΩύΦ 
11

 See e.g. Rome Statute, art 8(2)(a)(iv); ICTY Statute, art 2(d); Convention (IV) relative to the Protection of 
/ƛǾƛƭƛŀƴ tŜǊǎƻƴǎ ƛƴ ¢ƛƳŜ ƻŦ ²ŀǊ DŜƴŜǾŀΣ мн !ǳƎǳǎǘ мфпф όΨCƻǳǊǘƘ DŜƴŜǾŀ /ƻƴǾŜƴǘƛƻƴΩύΣ ŀǊǘ мптΦ 
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 See e.g. Rome Statute, art 8(2)(b)(ix) and (eύόƛǾύ όΨōǳƛƭŘƛƴƎǎ ŘŜŘƛŎŀǘŜŘ ǘƻ ǊŜƭƛƎƛƻƴΣ ŜŘǳŎŀǘƛƻƴΣ ŀǊǘΣ ǎŎƛŜƴŎŜ ƻǊ 
ŎƘŀǊƛǘŀōƭŜ ǇǳǊǇƻǎŜǎΣ ώŀƴŘϐ ƘƛǎǘƻǊƛŎ ƳƻƴǳƳŜƴǘǎΩύΤ L/¢¸ {ǘŀǘǳǘŜΣ ŀǊǘ оόdύ όΨƛƴǎǘƛǘǳǘƛƻƴǎ ŘŜŘƛŎŀǘŜŘ ǘƻ ǊŜƭƛƎƛƻƴΣ 
charity and education, the arts and sciences, ƘƛǎǘƻǊƛŎ ƳƻƴǳƳŜƴǘǎ ŀƴŘ ǿƻǊƪǎ ƻŦ ŀǊǘ ŀƴŘ ǎŎƛŜƴŎŜΩύΤ /ƻƴǾŜƴǘƛƻƴ ƻƴ 
ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ /ǳƭǘǳǊŀƭ tǊƻǇŜǊǘȅ ƛƴ ǘƘŜ 9ǾŜƴǘ ƻŦ !ǊƳŜŘ /ƻƴŦƭƛŎǘΣ ¢ƘŜ IŀƎǳŜΣ мп aŀȅ мфрп όΨмфрп IŀƎǳŜ 
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нмΣ ǊŜŦŜǊŀōƭŜ ǘƻ ΨŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅΩ ŀǎ ŘŜŦƛƴŜŘ ƛƴ мфрп IŀƎǳŜ /ƻƴǾŜƴǘƛƻƴΣ ŀǊǘ мΤ !t LΣ ŀǊǘ урόпύόdύ όΨƘƛǎǘƻǊƛŎ 
monuments, works of ŀǊǘ ƻǊ ǇƭŀŎŜǎ ƻŦ ǿƻǊǎƘƛǇ ǿƘƛŎƘ ŎƻƴǎǘƛǘǳǘŜ ǘƘŜ ŎǳƭǘǳǊŀƭ ƻǊ ǎǇƛǊƛǘǳŀƭ ƘŜǊƛǘŀƎŜ ƻŦ ǇŜƻǇƭŜǎΩύΦ 
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to cultural property which would be clearly disproportionate to the concrete 

and direct overall military advantage anticipated. The latter, however, could 

not be prosecuted before the ICC. 13 

In practice, t he more generic war crimes pertaining to property have 

proved as useful when it comes to cultural property as the more specific. 14 

Take, for example, the war crimes of ôplunder of public or private propertyõ 

and ôdevastation not justified by military necessityõ over which article 6(b ) of 

the Charter of the International Military Tribunal at Nuremberg granted the 

Tribunal jurisdiction. It was under these heads that several of the major 

German war criminals were convicted for their roles, contrary to the 

custo mary laws of war, in the systematic emptying and levelling in World War 

Two of the galleries, museums, libraries and historic buildings and sites of 

occupied Poland and the Soviet Union, as well as in the continent -wide 

seizure of Jewish -owned collections. 15 Almost sixty years later, in Prliļ, Bosnian 

Croat forces were held by the International Criminal Tribunal for the former 

Yugoslavia (ICTY) to have committed the war crime of, inter alia , ôdevastation 

not justified by military necessityõ, triable under article 3( b) of the Tribunalõs 

Statute, in relation to their deliberate, unlawful destruction of eleven Ottoman 

mosques in Mostar and Stolac and of the World Heritage -listed Ottoman Old 

Bridge (ôStari Mostõ) from which the former town takes its name.16 The 

destruction of the Sultan Selim mosque in Stolac was additionally held to 

constitute the customary version of the grave breach of the Fourth Geneva 

Convention, triable under article 2( d ) of the ICTY Statute, 17 of ôextensive 

                                                           
13

 See Rome Statute, art 8(2)(b)(iv), with no equivalent provision for non-international armed conflict. 
14

 In addition to the cases mentioned in the text, see Prosecutor v. MP et al, Zadar District Court, K 74/96, 24 
July 1997, in which nineteen persons were convicted in absentia of war crimes for their roles in the 
bombardment of the historic centre of Zadar, Croatia, in 1991, including the deliberate targeting of the pre-
Romanesque church of Saint Donatius and the Romanesque cathedral of Saint Anastasia. Charges were 
brought by reference to, inter alia, the customary rule codified in art 25 of the 1907 Hague Regulations, which 
prohibits in international armed conflict ǘƘŜ ΨŀǘǘŀŎƪ ƻǊ ōƻƳōŀǊŘƳŜƴǘΣ ōȅ ǿƘŀǘŜǾŜǊ ƳŜŀƴǎΩΣ ƻŦ ΨǳƴŘŜŦŜƴŘŜŘΩ 
places or buildings. The ICC enjoys jurisdiction over the same war crime pursuant to Rome Statute, art 
8(2)(b)(v). 
15

 See Judgment of the International Military Tribunal for the Trial of German Major War Criminals, Nuremberg, 
30 September and 1 October 1946, Misc No 12 (1946), Cmd 6964, reproduced (1947) 41 American Journal of 
International Law 172, especially 237ς8, 287 and 330. 
16

 See tǊƻǎŜŎǳǘƻǊ Ǿ tǊƭƛŏ et al, IT-04-74-T, Trial Chamber, Judgment, 29 May 2013, vol 3, paras 1579ς1587 and 
1590ςмрфмΦ Lƴ ǘƘŜ ŜǾŜƴǘΣ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ L/¢¸Ωǎ ŀǇǇǊƻŀŎƘ ǘƻ ŎǳƳǳƭŀǘƛǾŜ ŎƻƴǾƛŎǘƛƻƴǎΣ ǘƘŜ ŀŎŎǳǎŜŘ ǿŜǊŜ 
convicted on these facts solely of the overlapping but more specific war crime, constituted by the same acts, of 
ΨŘŜǎǘǊǳŎǘƛƻƴ ƻǊ ǿƛƭŦǳƭ ŘŀƳŀƎŜ ŘƻƴŜ ǘƻ ƛƴǎǘƛǘǳǘƛƻƴǎ ŘŜŘƛŎŀǘŜŘ ǘƻ ǊŜƭƛƎƛƻƴΩ ǳƴŘŜǊ L/¢¸ {ǘŀǘǳǘŜΣ ŀǊǘ оόd). This 
resulted in the unwitting failure to enter a conviction in respect of the Old Bridge, a point now on appeal by the 
Prosecutor. 
17

 See also Rome Statute, art 8(2)(a)(iv). 
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destruction ... of property,  not justified by military necessity and carried out 

unlawfully and wantonlyõ.18 

As for those war crimes pertaining to cultural property specifically, 

contemporary customary international law embodies individual criminal 

responsibility for, 19 and the Rome St atute of the International Criminal Court 

grants the ICC jurisdiction over the war crime of, 20 intentionally directing 

attacks against ôbuildings dedicated to religion, education, art, science or 

charitable purposes, [and] historic monumentsõ, whether in international or 

non -international armed conflict, unless the building or monument constitutes 

a military objective. It was to this offence that the accused in Al-Mahdi  

pleaded guilty before the Court in 2016 for his role during the non -

international armed c onflict in Mali in the premeditated, systematic 

destruction of nine sacred mausoleums and a sacred mosque door, 21 all 

many hundreds of years old, all of great spiritual significance and all bar one 

inscribed on the World Heritage List pursuant to the World Heritage 

Convention. 22 In trials before the ICTY, intentional unlawful acts of hostility 

against cultural property have been prosecuted as the war crime of 

ôdestruction or wilful damage done to institutions dedicated to religion, 

charity and education, the arts and sciences, historic monuments and works 

of art and scienceõ, as the offence is formulated in article 3(d ) of the 

Tribunalõs Statute, a provision treated as applicable to international and non-

international armed conflict alike. 23 It was under this h ead that the respective 

accused in Strugar  and Jokiļ were convicted for their parts in the 

bombardment of the World Heritage -listed Old Town of Dubrovnik on 6 

December 1991. 24 The accused in Blaģkiļ, Kordiļ, Plavģiļ, Naletiliļ, BrĿanin, 

Martiļ and Prliļ wer e similarly convicted of this offence in respect of the 
                                                           
18

 See tǊƭƛŏ et al (n 16), vol 3, paras 1548ς1549. 
19

 See e.g. Prosecutor v. .ǊŚŀƴƛƴ, IT-99-36-A, Appeals Chamber, Judgment, 3 April 2007, para 337. 
20

 See Rome Statute, art 8(2)(b)(ix) and (e)(iv). 
21

 Prosecutor v Al-Mahdi, ICC-01/12-01/15-171, Trial Chamber, Judgment and Sentence, 27 September 2016. 
22

 Convention concerning the Protection of the World Cultural and Natural Heritage, Paris, 16 November 1972 
όΨ²ƻǊƭŘ IŜǊƛǘŀƎŜ /ƻƴǾŜƴǘƛƻƴΩύΦ 
23

 Article 3(d) of the ICTY Statute additionally grants the Tribunal jurisdiction over criminal misappropriation of 
cultural property, whether in international or non-international armed conflict, speaking of the war crime of 
ΨǎŜƛȊǳǊŜ ƻŦ Χ ǿƻǊƪǎ ƻŦ ŀǊǘ ŀƴŘ ǎŎƛŜƴŎŜΩΦ ²ƘŜƴ ƛǘ ŎƻƳŜǎ ǘƻ ǘƘŜ wƻƳŜ {ǘŀǘǳǘŜΣ ŎǊƛƳƛƴŀƭ ƳƛǎŀǇǇǊƻǇǊƛŀǘƛƻƴ ƻŦ 
cultural property must be prosecuted as a more general war crime against property under Rome Statute, art 
8(2)(aύόƛǾύ όΨώŜϐȄǘŜƴǎƛǾŜ Χ ŀǇǇǊƻǇǊƛŀǘƛƻƴ ƻŦ ǇǊƻǇŜǊǘȅΣ ƴƻǘ ƧǳǎǘƛŦƛŜŘ ōȅ Ƴƛƭƛǘary necessity and carried out 
ǳƴƭŀǿŦǳƭƭȅ ŀƴŘ ǿŀƴǘƻƴƭȅΩύΣ ŀǊǘ уόнύόbύόȄƛƛƛύ όΨΧ ǎŜƛȊƛƴƎ ǘƘŜ ŜƴŜƳȅϥǎ ǇǊƻǇŜǊǘȅ ǳƴƭŜǎǎ ǎǳŎƘ Χ ǎŜƛȊǳǊŜ ōŜ 
ƛƳǇŜǊŀǘƛǾŜƭȅ ŘŜƳŀƴŘŜŘ ōȅ ǘƘŜ ƴŜŎŜǎǎƛǘƛŜǎ ƻŦ ǿŀǊΩύ ƻǊ όe)(xii) (ditto, mutatis mutandis), or art 8(2)(b)(xvi) or 
(e)(v) (pillage). 
24

 See Prosecutor v. Jokiŏ, IT-01-42/1-S, Trial Chamber, Sentencing Judgment, 18 March 2004; Prosecutor v. 
Strugar, IT-01-42-T, Trial Chamber, Judgment, 31 January 2005. 
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systematic destruction of cultural property under their own forcesõ control,25 

while those in Hadĥihasanoviļ and Ģeģelj were acquitted of the same offence 

in respect of analogous acts. 26 

It might be not ed by way of aside that the precise charge brought by 

the Prosecutor in Al-Mahdi  and the acceptance of it by the Pre -Trial Chamber 

and Trial Chamber are open to question. The term ôattacksõ, within the 

meaning of the international law of armed conflict, me ans ôacts of violence 

against the adversary, whether in offence or defenceõ, in the now-customary 

words of article 49(1) of 1977 Additional Protocol I to the Geneva Conventions 

(ôAP Iõ). In other words, ôattacksõ are acts of warfare against the other side, be 

it its military forces or persons, objects or places under its control. Even if 

committed in the context of an armed conflict, the hands -on razing with 

pickaxes and a bulldozer of cultural property under oneõs own control, for 

which the accused in Al-Mahdi  was held to bear criminal responsibility, does 

not amount to an ôattackõ against that propertyñlet alone to ôdirectingõ an 

attack against it, in the words of article 8(2 ) (e ) (iv) of the Rome Statute, the 

war crime of which the accused was convicted. 27 It amounts, rather, to the 

war crime of ô[d]estroying é the property of an adversary unless such 

destruction é be imperatively demanded by the necessities of the conflictõ, 

as found in Rome Statute, article 8(2 ) (e ) (xii). But be that as it may.  

As regar ds treaty -based war crimes, the 1954 Hague Convention, AP I 

and, most expansively, the Second Protocol to the 1954 Hague Convention 

each contains a provision or provisions on individual criminal responsibility for, 

                                                           
25

 See Prosecutor vΦ .ƭŀǑƪƛŏ, IT-95-14-T, Trial Chamber, Judgment, 3 March 2000, one count being vacated in 
Prosecutor v. .ƭŀǑƪƛŏ, IT-95-14-A, Appeals Chamber, Judgment, 29 July 2004; Prosecutor v. YƻǊŘƛŏ ŀƴŘ 2ŜǊƪŜȊ, 
IT-95-14/2-T, Trial Chamber, Judgment, 26 February 2001, one count being overturned in tǊƻǎŜŎǳǘƻǊ Ǿ YƻǊŘƛŏ 
ŀƴŘ 2ŜǊƪŜȊ, IT-95-14/2-A, Appeals Chamber, Judgment, 17 December 2004; Prosecutor vΦ tƭŀǾǑƛŏ, IT-00-
39&40/1-S, Trial Chamber, Sentencing Judgment, 27 February 2003; Prosecutor vΦ bŀƭŜǘƛƭƛŏ ŀƴŘ aŀǊǘƛƴƻǾƛŏ, IT-
98-34-T, Trial Chamber, Judgment, 31 March 2003; ProsecutoǊ Ǿ .ǊŚŀƴƛƴ, IT-99-36-T, Trial Chamber, Judgment, 
1 September 2004; tǊƻǎŜŎǳǘƻǊ Ǿ aŀǊǘƛŏ, IT-95-11-T, Trial Chamber, Judgment, 12 June 2007; tǊƭƛŏ (n 16) (in 
relation to the Baba Besir mosque in Mostar and the Sultan Selim mosque in Stolac), on appeal at time of 
writing. See also, not dissimilarly, the post-World War Two national case of Trial of Karl Lingenfelder, 
Permanent Military Tribunal, Metz, 11 March 1947, 9 Law Reports of Trials of War Criminals 67. 
26

 Prosecutor vΦ IŀŘȌƛƘŀǎŀƴƻǾƛŏ ŀƴŘ YǳōǳǊŀ, IT-01-47-T, Trial Chamber, Judgment, 15 March 2006; Prosecutor 
ǾΦ ~ŜǑŜƭƧ, IT-03-67-T, Trial Chamber, Judgment, 31 March 2016, on appeal at time of writing. 
27

 Indeed, see, previously, Katanga and Ngudjolo (n 5), paras 266ς269; Prosecutor v. Ntaganda, ICC-01/04-
02/06-309, Pre-Trial Chamber, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges 
of the Prosecutor Against Bosco Ntaganda, 9 June 2014, para 45; Prosecutor v. Katanga, ICC-01/04-01/07, Trial 
Chamber, Judgment pursuant to article 74 of the Statute, 7 March 2014, paras 797ς798, citing as authority the 
ICTY Appeals Chamber judgment in YƻǊŘƛŏ όƴ нрύΣ ǿƘŜǊŜ ǘƘŜ ¢Ǌƛōǳƴŀƭ ǊŜŎŀƭƭǎ ǘƘŀǘ ΨώǘϐƘŜ ǘŜǊƳ ŀǘǘŀŎƪ ƛǎ ŘŜŦƛƴŜŘ ƛƴ 
Article пф ƻŦ !ŘŘƛǘƛƻƴŀƭ tǊƻǘƻŎƻƭ L ŀǎ άŀŎǘǎ ƻŦ ǾƛƻƭŜƴŎŜ ŀƎŀƛƴǎǘ ǘƘŜ ŀŘǾŜǊǎŀǊȅΣ ǿƘŜǘƘŜǊ ƛƴ ƻŦŦŜƴŎŜ ƻǊ ƛƴ ŘŜŦŜƴŎŜέΩΦ 
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variously, unlawful acts of hostility aga inst and misappropriation of cultural 

property in armed conflict, 28 although none of these has yet served as a basis 

for prosecution in international or national war crimes proceedings. 29 Each of 

these treaties also imposes obligations on States Parties with  respect to the 

suppression of the relevant offences through their own or another state 

partyõs criminal law and courts.30 

Sentencing for war crimes against cultural property  

When it comes to sentencing, international courts have considered three 

factors as  especially relevant to the gravity of crimes against cultural 

property. 31 

The first is the social significance ñlocal, national and international ñof 

the cultural property and of its destruction or damage. The ICTY in Krajiģnik, 

dealing with the destruction of Bosnian Muslim and Bosnian Croat cultural 

property, including the Alidĥa mosque in Foľa (dating from 1550) and the 

Arnaudija mosque in Banja Luka (dating from 1594), held that the sentence 

could permissibly reflect the consequences of the propertyõs destruction for 

the groups targeted. 32 Likewise, in Al-Mahdi , the ICC had regard to the 

religious, symbolic and emotional value of the buildings destroyed to the 

inhabitants of Timbuktu when assessing the seriousness of the crimes 

committed. 33 In terms of natio nal significance, the ICTY Trial Chamber in 

                                                           
28

 See 1954 Hague Convention, art 28; AP I, art 85(4)(d); Second Hague Protocol, arts 15(1) and 21. 
29

 War crimes within the meaning of art 28 of the 1954 Hague Convention fall within the jurisdiction of the 
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period 
of Democratic Kampuchea, a special national criminal court mandated to try the remnants of the Khmer Rouge 
leadership, but no charges have been laid on this basis. See art 7 of the Law on the Establishment of 
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period 
of Democratic Kampuchea, as amended 27 October 2004, NS/RKM/1004/006, read in combination with 
Agreement between the United Nations and the Royal Government of Cambodia concerning the prosecution 
under Cambodian law of crimes committed during the period of Democratic Kampuchea, Phnom Penh, 6 June 
2003, art 2. 
30

 See 1954 Hague Convention, art 28; AP I, art 85(1) and the grave breaches provisions of the respective 
Geneva Conventions; Second Hague Protocol, arts 15(2)ς19 and 21. 
31

 More mundanely, the extent of the damage to the cultural property weighed against the accused in Strugar 
(n 24), para 461, Wƻƪƛŏ (n 24), para 53 and Al-Mahdi (n 21), para 78. 
32

 tǊƻǎŜŎǳǘƻǊ Ǿ YǊŀƧƛǑƴƛƪ, IT-00-39-T, Trial Chamber, Judgment, 27 September 2006, para 1148, dealing not with 
war crimes but with the crime against humanity of persecution in respect of the discriminatory destruction of 
cultural property. 
33

 Al-Mahdi (n 21), para 79. At ibidemΣ ǇŀǊŀ туΣ ǘƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜŘΥ Ψ¢ƘŜ ƳŀǳǎƻƭŜǳƳǎ Χ ǿŜǊŜ ƻŦ ƎǊŜŀǘ 
importance to the people of Timbuktu, who admired them and were attached to them. They reflected their 
commitment to Islam and played a psychological role to the extent of being perceived as protecting the people 
ƻŦ ¢ƛƳōǳƪǘǳΦ Χ ώ¢ϐƘŜ ǇŜƻǇƭŜ ƻŦ ¢ƛƳōǳƪǘǳ ǿŜǊŜ ŎƻƭƭŜŎǘƛǾŜƭȅ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ǘƘŜ ƳŀǳǎƻƭŜǳƳǎ ǊŜƳŀƛƴŜŘ ƛƴ Ǝƻod 
ŎƻƴŘƛǘƛƻƴ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ǎȅƳōƻƭƛŎ ƳŀƛƴǘŜƴŀƴŎŜ ŜǾŜƴǘǎ ƛƴǾƻƭǾƛƴƎ ǘƘŜ ŜƴǘƛǊŜ ŎƻƳƳǳƴƛǘȅ Χ ¢ƘŜ ƳŀǳǎƻƭŜǳƳǎ 
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Strugar , quoting article 1( a ) of the 1954 Hague Convention to the effect that 

cultural property protected by the Convention ôis, by definition, of ògreat 

importance to the cultural heritage of [a] peopleóõ,34 held that ôthe victim of 

the offence at issue is to be understood é as a òpeopleó, rather than any 

particular individualõ, and that the consequences of the offence for this 

victim could be said to be grave. 35 In the same vein, the ICC in Al-Mahdi  

viewed th e effect on the people of Mali of the demolition of the mausoleums 

as a factor going to the ôparticular gravityõ of the crime.36 As for international 

significance, the ICTY in Jokiļ, describing the war crime of destroying or 

wilfully damaging historic monum ents and works of art as ôa violation of 

values especially protected by the international communityõ,37 observed that 

the attack on the Old Town of Dubrovnik was an attack ôagainst the cultural 

heritage of humankindõ.38 In Al-Mahdi , the ICC remarked that ôthe entire 

international community, in the belief that heritage is part of cultural life, is 

suffering as a result of the destruction of the protected sitesõ.39 

The presence of the cultural property on the World Heritage List was 

taken in Strugar , Jokiļ and Al-Mahdi 40 to add to the gravity of the crime, in 

the last two cases explicitly on account of what the List implied in terms of the 

social significance of the property. The ICTY drew attention in Jokiļ to the 

statement in the preamble to the World Heritage C onvention that 

ôdeterioration or disappearance of any item of the cultural é heritage 

constitutes a harmful impoverishment of the heritage of all the nations of the 

worldõ.41 The ICC noted in Al-Mahdi  that, as nine of the ten buildings 

destroyed were inscri bed on the World Heritage List, their destruction 

affected ônot only é the direct victims of the crimes, namely the faithful and 

                                                                                                                                                                                     
were among the most cherished buildings of the city and they were visited by the inhabitants of the city, who 
used them as a place for prayer while soƳŜ ǳǎŜŘ ǘƘŜƳ ŀǎ ǇƛƭƎǊƛƳŀƎŜ ƭƻŎŀǘƛƻƴǎΦΩ 
34

 Strugar (n 24), para 232 (citations omitted). The reference in the provision is to the population as a whole of 
ŀ ǎǘŀǘŜ ǇŀǊǘȅΦ {ŜŜ ŜΦƎΦ wƻƎŜǊ hΩYŜŜŦŜΣ ΨtǊƻǘŜŎǘƛƻƴ ƻŦ /ǳƭǘǳǊŀƭ tǊƻǇŜǊǘȅΩ ƛƴ 5ƛŜǘŜǊ CƭŜŎƪ όŜŘΦύΣ The Handbook of 
International Humanitarian Law (3rd edn, OUP 2013) 435, 429. 
35

 Strugar (n 24), para 232 (citations omitted). 
36

 Al-Mahdi (n 21), para 80. 
37

 Wƻƪƛŏ (n 24), para 46. 
38

 Ibidem, para 51. 
39

 Al-Mahdi (n 21), para 80. 
40

 See Strugar (n 24), para 461; Jokƛŏ (n 24), paras 49 and 51; Al-Mahdi (n 21), para 80. 
41

 Wƻƪƛŏ (n 24), para 49 (emphasis omitted). See also, in this regard, the preamble (second recital) to the 1954 
IŀƎǳŜ /ƻƴǾŜƴǘƛƻƴΣ ǿƘƛŎƘ ŜȄǇǊŜǎǎŜǎ ǘƘŜ ŎƻƴǾƛŎǘƛƻƴ ƻŦ ǘƘŜ {ǘŀǘŜǎ tŀǊǘƛŜǎ ǘƘŀǘ ΨŘŀƳŀƎŜ ǘƻ Ŏǳƭtural property 
belonging to any people whatsoever means damage to the cultural heritage of all mankind, since each people 
ƳŀƪŜǎ ƛǘǎ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ ǘƘŜ ŎǳƭǘǳǊŜ ƻŦ ǘƘŜ ǿƻǊƭŘΩΦ /ƻƴǎƛŘŜǊ ǘƻƻ ǘƘŜ ŎǳƭǘǳǊŀƭ ǇǊƻǇŜǊǘȅ ǇǊƻǘŜŎǘŜŘ ǳƴŘŜǊ ǘƘŜ 
ǊŜƎƛƳŜ ƻŦ ΨŜƴƘŀƴŎŜŘ ǇǊƻǘŜŎǘƛƻƴΩ ǇǊƻǾƛŘŜŘ ŦƻǊ ŎƘŀǇ о ƻŦ ǘƘŜ {ŜŎƻƴŘ IŀƎǳŜ tǊƻǘƻŎƻƭΣ ǿƘƛŎƘ ƛǎ ŘŜŦƛƴŜŘ ƛƴ 
art 10(aύ ŀǎ ΨŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜ ƻŦ ǘƘŜ ƎǊŜŀǘŜǎǘ ƛƳǇƻǊǘŀƴŎŜ ŦƻǊ ƘǳƳŀƴƛǘȅΩΦ 
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inhabitants of Timbuktu, but also people throughout Mali and the 

international communityõ.42 

Next, some international courts, wh en assessing the seriousness of war 

crimes against cultural property, have stressed the particular historical and 

architectural importance of the property. In Plavģiļ, speaking of the cultural 

property across Bosnia -Herzegovina , whose razing was held to be  ôa crime of 

the utmost gravityõ,43 the ICTY observed:  

Some of these monuments é dated from the Middle Ages. They were, quite obviously, 

culturally, historically and regionally significant sites. As one example, the Prosecution 

referred to the wanton destruction of the Alidĥa mosque in Foľa, which had been in 

existence since the year 1550. According to the witness, this mosque was a ôpearl 

amongst the cultural heritage in this part of Europeõ.44 

In Jokiļ, the ICTY noted that the Old Town of Dubrovnik, w hich it referred to as 

ôan especially important part of the world cultural heritageõ45 whose 

bombardment represented ôespecially unlawful conductõ,46 constituted ôan 

outstanding architectural ensemble illustrating a significant stage in human 

historyõ and a ôòliving cityó é the existence of [whose] population was 

intimately intertwined with its ancient heritageõ.47 In Al-Mahdi , the ICC 

recounted:  

Timbuktu was an emblematic city with a mythical dimension and é played a crucial 

role in the expansion of Islam in the region. Timbuktu is at the heart of Maliõs cultural 

heritage, in particular thanks to its manuscripts and to the mausoleums of the saints. The 

mausoleums reflected part of Timbuktuõs history é48 

The inscription on the World Heritage List  of nine of the ten buildings destroyed 

ôreflect[ed] their special importance to international cultural heritageõ.49 

 Lastly, in at least one case the irreplaceability of the historic physical 

fabric of the destroyed or damaged property has weighed against the 

convict. In Jokiļ, the ICTY considered relevant to any sentence for criminal 

destruction or damage of cultural property the fact that ô[r]estoration of 
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 Al-Mahdi (n 21), para 80. 
43

 Ibidem, para 52. 
44

 tƭŀǾǑƛŏ (n 25), para 44 (citations omitted). ¢ƘŜ !ƭƛŘȌŀ ƳƻǎǉǳŜ ƛǎ ŀƭǎƻ ƪƴƻǿƴ ŀǎ ǘƘŜ !ƭŀŘȌŀ ƳƻǎǉǳŜΣ ǘƘŜ 
Coloured Mosque and the Mosque of Hasan Nazir. 
45

 Wƻƪƛŏ (n 24), para 46. 
46

 Ibidem. 
47

 Ibidem. 
48

 Al-Mahdi (n 21), para 78 (citations omitted). 
49

 Ibidem, para 46. 
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buildings of this kind, when possible, can never return [them] to their state 

prior to the attack because a certain amount of original, historically 

authentic, material will have been destroyedõ.50 

Conclusion  

One would not expect military personnel of a llied nations intentionally to 

destroy, damage or appropriate cultural property in violation of the 

international law of  armed conflict. Yet there is no room for complacency. 

Compliance with the law of war crimes, in this area as in others, calls as much 

for appropriate instruction and training, careful pre -deployment planning and 

rigorous targeting processes as it does for  vigilance on the part of 

commanders and discipline on the part of every man and woman in uniform.  

***  
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War Crimes & Cultural Heritage: Syria and Beyond  

by Prof. Mark V. Vlasic 1 and Dr. Helga  Turku2 

Introduction  

 The civil war in Syria and the rise of ISIS are perhaps some of the most 

tragic events humanity has witnessed in recent history. In addition to the 

macabre destruction of the very fabric of Syrian society, this co nflict is also 

destroying some of the worldõs most important archaeological  sites. It is well 

known that ISIS has destroyed and looted antiquities to raise money, remain 
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visible in international news headlines, disseminate its ideology, and recruit 

fighters. Nevertheless, they are not alone in this endeavour  for all parties 

invol ved in this civil war have been accused of looting and destroying 

historical sites across Syria. 3 Over the past five years, all of Syriaõs UNESCO 

World Heritage sites have either been damaged or destroyed. 4 These sites 

include: Palmyra, Old city of Aleppo,  Ancient city of Damascus, Bosra, Krak 

des Chevaliers fortress, and the Dead Cities of Northern Syria.  

 Ironically, Syria is a party to the 1954 Hague Convention on the 

Protection of Cultural Property in the Event of Armed Conflict, which requires 

ôrefraining ... from any act of hostility directed againstõ cultural property unless 

ômilitary necessity imperatively requires ... a waiver.õ Given that the Assad 

regime has used barrel bombs ð known to be highly inaccurate 5 ð throughout 

this conflict, it is ques tionable whether the regime is adhering to its 

international obligations on the protection of cultural property. 6  

 Any future international tribunal adjudicating the long list of war crimes, 

crimes against humanity  and genocide in this conflict undoubtedl y will also 

address questions of military necessity and indiscriminate attacks against 

civilians and civilian objects. In an effort to highlight the gravity of this issue, 

this article gives a brief summary of the damage done to the World Heritage 

Sites in Syria.7 Second, it discusses some new developments in the legal realm 

aimed at protecting cultural property and the principle of military necessity 

during armed conflict. Finally, it suggests some alternatives for combating the 

destruction of Syriaõs cultural heritage.  

Damage to Syriaõs Cultural Property 
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 Syriaõs civil war and the rise of extremists are being partially financed by 

the wealth of past civilizations that inhabited this historically significant area. In 

2015, the Wall Street Journal claimed t hat looting activiti es by ISIS in the region 

were  the second  largest income for the criminal organization, after the sale of 

oil.8 After taking over large territories in both Syria and Iraq ð home to more 

than 4,500 archaeological  sites ð ISIS escalated the exiting low level theft of 

antiquities in the region to industrial scale proportions. 9 There is little 

transparency on how much ISISõ was able to profit from such illicit trade, but 

estimates range from millions to hundreds of m illions of dollars annually. In 

September 2015, after the US troops were able to collect evidence during an 

operation against Abu Sayyaf ð ISIS chief financial officer and purported head 

of the Natural Resources department ð the US State Department declare d: 

ôThe U.S. government assesses that ISIL has probably earned several million 

dollars from antiquities sales since mid -2014, but the precise amount remains  

unknown.õ10 Brigadier General (Ret.) Russell Howard notes that: ôTerrorists and 

looters are opportu nists; given that ISIL derives much of its income from various 

illicit activities, it would be surprising if the group were not involved in what is 

believed to be the worldõs third largest illicit market, particularly in a region 

that is home to some of th e worldõs oldest and most valuable antiquities.õ   

 While ISIS has profited from trafficking of antiquities since its rise in 2014, 

they are not alone as other groups are involved in this enterprise. Specifically, 

the Bashar al -Assad regime, Al -Nusrah Front for the People of the Levant (an 

Al Qaeda affiliate in Syria), Hesbollah, and other non -state actors operating in 

Syriaõs civil war are believed to be involved in various degrees and 

capacities. 11 

 The destruction of Syriaõs historical12 sites is a combina tion of intentional 

attacks to destroy other cultures/religions, use of these sites for military 
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purposes, intentional/unintentional bombing during combat, and excavations 

to find and sell antiquities in the black market. 13  

 The Crusader castle Krak des Chevaliers ð a UNESCO World Heritage 

Site - was bombarded by Syrian government troops in March 2014, whilst 

opposition forces had used the site for military operations. 14 In May of 2014, 

Bosra, another UNESCO World Heritage site, was used by Syrian army snipers 

to attack rebels in the Old Town of Bosra. 15 In May 2016, air strikes damaged 

the Church of Saint Simeon. 16 In response, 

UNESCO Director -General called on ôall 

parties to the conflict to refrain from any 

military use and from targeting cultural 

heritage sites and monuments across all of 

Syria, in respect of their obligations under 

international treaties, partic ularly the 1954 

UNESCO Conventioné [and] the 1972 World 

Heritage Convention.õ17  

 Likewise, the Old City of Aleppo and 

most of the surrounding historical sites have 

been severely damaged or completely 

destroyed during the five -year civil war. 18 A 

similar fat e has befallen the Ancient City of 

                                                                                                                                                                                      
However, these are a few highlights that demonstrate the extent of the damage and perhaps disregard for 
international law protecting cultural property during war. 
13
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(13 May 2016) www.telegraph.co.uk/news/2016/05/13/syrian-monastery-where-st-simeon-sat-on-a-pillar-for-
four-decade/,  accessed 15 September 2016.  
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Damascus. 19 But perhaps the most painful and extensive destruction to 

witness was the damage to the ancient site of Palmyra, where over the 

course of a year, ISIS destroyed the Arch of Triumph, temple of Bel, and 

temple of  Baalshamin. 20 During their raid of Palmyra, ISIS additionally tortured 

and brutally murdered the renowned archaeologist  Khaled al -Assad, 

reportedly because he refused to divulge where Palmyraõs valuable artefacts  

had been hidden. 21 In March 2016, Syrian for ces, aided by Russian airstrikes, 

re-took Palmyra.  

International law and responses to the destruction of cultural property during 

conflict  

 Given that ISIS operates both in Syria and in Iraq, it is relevant to 

highlight the UNõs ôSaving the cultural heritage of Iraqõ resolution, which 

ôaffirms that attacks intentionally directed against buildings dedicated to 

religion, education, art, science or charitable purposes, or historic 

monuments, may amount to war crimes.õ22 Furthermore, the resolution 

ôstresses the importance of holding accountable perpetratorsõ23 who directly 

attack cultural property.  

 In addressing the question of ISISõ acts against groups in areas under its 

control, Secretary Kerry noted that, in his opinion, this terrorist group has 

committed ge nocide, crimes against humanity, and ethnic cleansing. In the 

long list of violent acts against various groups in Syria, he included the 

intentional acts of destroying cultural property. 24  

Prosecuting deliberate acts against cultural property  

 The international community has been proactive in both condemning 

and prosecuting the destruction of cultural property in war zones. In 

September of 2015, the International Criminal Court (ICC) issued an arrest 
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warrant for Ahmad Al Faqi Al Mahdi, who was accus ed of deliberately 

destroying nine mausoleums and one mosque in Timbuktu, Mali. 25 Al Mahdi 

was the chief of the Malian Hesbah, an Islamic ômoralityõ brigade that 

regulated, suppressed, and repressed anything that could have been 

perceived as a vice. 26 During  this time, he oversaw and participated in the 

destruction of the mausoleums and mosque in Timbuktu. 27 

 The prosecution accused him of a single charge, that is, the war crime 

of attacking protected cultural objects under Article 8(2 ) (e) (iv) of the ICC 

Statute. 28 Al Mahdi plead guilty 29 and urged fellow Muslims to refrain from 

similar acts ôbecause they are not going to lead to any goodõ for humanity.30 

In September 2016, Al Mahdi was convicted ôof the war crime of attacking 

protected objects as a co -perpetrat or under Articles 8(2 ) (e) (iv) and 25(3 ) (a) 

of the Statute [and sentenced] to nine years of imprisonment.õ31 

 While the case of Al Mahdi constitutes an important step towards future 

prosecutions of those who deliberately destroy cultural property, the range of 

acts against cultural property in Syria is much more expansive. Cultural 

property in Syria is not only de liberately destroyed in the name of religion or 

ethnic cleansing or damaged through illegal excavations, but it is also used 

and attacked during combat. The ôSaving the cultural heritage of Iraqõ 

resolution, reiterated an important principle of the Convent ion for the 

Protection of Cultural Property in the Event of Armed Conflict, and called on 

ôall parties to an armed conflict [to] refrain from committing any act of hostility 

directed against cultural property.õ32 Furthermore, it reminded the parties 

involve d that ôthe use of cultural property, its immediate surroundings or the 

appliances in use for its protection, for purposes which are likely to expose it to 

destruction or damage in the event of armed conflicts, is prohibited and such 

obligations may be wai ved only in cases where military necessity imperatively 

requires such a waiver.õ33 
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Military necessity doctrine  

Due to the fact that military necessity is an exception to attacks against 

cultural property both under war crimes and crimes against humanity, i t is 

necessary to examine this doctrine. It may be argued that, under its 

conventional form, military necessity, transforms cultural property into 

legitimate military targets, thus ôprivileg[ing] military considerations over 

humanitarian values.õ34 Under such a position, the military necessity 

justification can be invoked during combat if its partial/total destruction is 

deemed to achieve a definite military advantage.  

 Arts 8(2)(b)(ix) and 8(2)(e)(iv) of the Rome Statute both state that 

intentional attacks  against buildings dedicated to religion, education , art, 

science, historic monuments, and hospitals can constitute a war crime 

'provided they are not military objectives'.  

Military advantage and proportionality  

 The question of what constitutes a militar y necessity and what kind of 

acts may be disproportionate to the military gains has been discussed within 

the legal jurisprudence of the International Criminal Tribunal for the Former 

Yugoslavia (ICTY). The Appeals Chamber in BrĿanin discussed the use of 

cultural property for military purposes, and noted 'that the Prosecution must 

establish that the destruction in question was not justified by military 

necessity'. 35 The Appeals Chamber recalled that:  

 ôDetermining whether destruction occurred pursuant to military 

necessity involves a determination of what constitutes a military objective. 

Article 52 of the Additional  Protocol I contains a widely acknowledged 

definition of military objectives as being limited to 'those objects which by their 

nature, location, purpose or use make an effective contribution to military 

action and whose total or partial destruction, capture or neutralisation, in the 

circumstances ruling at the time, offers a definite military advantage'. 36 

 Therefore, under s uch jurisprudence, determining military necessity 

involves a two -prong test. First, the object must become a military objective 

because of its nature, its location, its purpose or its use. Second, when and so 

                                                           
34

 /ǊŀƛƎ WΦ{Φ CƻǊǊŜǎǘΣ Ψ¢ƘŜ 5ƻŎǘǊƛƴŜ ƻŦ aƛƭƛǘŀǊȅ bŜŎŜǎǎƛǘȅ ŀƴŘ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ /ǳƭǘǳǊŀƭ tǊƻǇŜǊǘȅ ŘǳǊƛƴƎ !ǊƳŜŘ 
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 .ǊŚŀƴƛƴ (Judgment) ICTY-99-36-A (3 April 2007) para 337.  
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long as it is a military objective, 37 it may be attacked only if based on the 

information available at the time, its total/partial destruction ôoffers a definite 

military advantage'. 38 When an object is ôrendered a military objective, it is its 

use to make an effective contribution to military action whi ch will be the 

principal one on the basis of which an attack against cultural property may 

not be a war crime.õ39  

 Even when there is a military necessity and an object has become a 

military objective, the attack on such object must be proportionate to the  

military advantage. 40 Under this principle, a military force must assess any 

concrete and direct military advantage, against the humanitarian harm, be 

that in short/long term or their cumulative effect. 41 In Prliļ, the Trial Chamber 

discussed the principle of proportionality when discussing the destruction of 

the Old Bridge of Mostar and held, by a majority, that although the bridgeõs 

destruction ômay have been justified by military necessity, the damage to the 

civilian population was indisputable and substa ntial é [The impact on the 

civilian population] was disproportionate to the concrete and direct military 

advantage expected by the destruction of the Old Bridge.õ42 Thus, the military 

necessity waiver is not a carte blanche to attack cultural property in the  

course of fighting. Even when such attacks may be justified by this doctrine, 

the damage must be proportionate to the anticipated military advantage.  

 In the case of Syria, all parties involved in the civil war have used 

                                                           
37

 Second Protocol to the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed 
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objective. 
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(2010) 339 at 351.  
40

 Article 51 (5) of Additional Protocol I highlights two instances where such attacks are considered 
indiscriminate:  
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advantage anticipated. 
41

 YǳǇǊŜǑƪƛŏ (Judgment) ICTY- 95-16-T (14 January 2000) para 526. 
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 tǊƭƛŏ (Judgment) ICTY-04-74-T (29 May 2013) para 1584. 
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cultural property for military pu rposes. Furthermore, the use of barrel bombs, 43 

which are highly inaccurate, may fall under the Article 51 (5) of Protocol I 

definition of indiscriminate attacks on civilians and civilian objects. It is 

imperative that all parties to the conflict recognize that their acts may have 

surpassed any and all international legal limits to what is deemed 

ôappropriateõ war act during combat, and hopefully adjust their behaviour  

accordingly.  

Alternatives for combating the destruction of Syriaõs historical heritage 

 The international community is limited in its ability to stop the destruction 

and the use of cultural property for military purposes in Syria. Continued calls 

to adhere to international law, prosecutions of violations and the 

strengthening of international/ domestic laws to combat the destruction of 

cultural property are certainly steps in the right direction. However, the 

destruction of cultural property in Syria is not just the result of military attacks or 

use of cultural property during combat, but also t he result of theft and 

deliberate destruction to finance terror and to destroy ancient communities.  

 The United Nations Security Council Resolution 2199 (2015), and in 

particular paragraphs 15 to 17, unanimously condemned the destruction of 

cultural heritage in Iraq and Syria and called on member States to adopt 

ôappropriate stepsõ to combat the illicit trafficking of antiquities and cultural 

objects from these conflict zones. 44  

 The international community 45 and individual states 46 have been 

proactive in condemning the plundering of Syriaõs cultural heritage and have 

taken steps to fight the sale of such items on the black market. 47 Yet, law 
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 Ψ{ȅǊƛŀ /ƻƴŦƭƛŎǘΥ IƻǎǇƛǘŀƭ ƛƴ ǊŜōŜƭ-ƘŜƭŘ !ƭŜǇǇƻ ΨōƻƳōŜŘ ŀƎŀƛƴΣΩ BBC (3 October 2016) 
www.bbc.com/news/world-middle-east-37542860, accessed 14 October 2016.   
44

 139 SC Res. 2199 (2015) paras 15ς17. 
45

 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ/ƻǳƴŎƛƭ ŎƻƴŎƭǳǎƛƻƴǎ ƻƴ ǘƘŜ 9¦ wŜƎƛƻƴŀƭ {ǘǊŀǘŜƎȅ ŦƻǊ {ȅǊƛŀ ŀƴŘ LǊŀǉ ŀǎ ǿŜƭƭ ŀǎ 
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September 2016.  
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2016. 
47

 For example the US passed a new law to help combat trafficking of looted antiquities from Syria. See Protect 
and Preserve International Cultural Property Act (PPICPA), Public Law No: 114-151 (05/09/2016). The US State 
Department, the International Counsel of Museums and UNESCO have worked together to develop Red Lists of 
items likely to be trafficked from war zones. See Emergency Red List of Syrian Antiquities at Risk is launched in 
New York, UNESCO (26 September 2013) www.unesco.org/new/en/media-services/single-
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enforcement alone cannot stop the trafficking of antiquities, because it is an 

intricate process with a wide range  of actors and dimensions. The private 

sector is in a unique position to help implement international standards and 

codes of ethics when trading antiquities.  

 Since cultural property is linked to peace and development, protecting 

looted items from war zon es would support the UN Sustainable Development 

Goals (SDG) agenda. 48 The Director General of UNESCO also shares this belief, 

in that ô[c]ultural heritage is part of the communitiesõ memory and identity 

and is a significant resource for future reconciliatio n and sustainable 

development. This is why it must be respected and protected by all means.õ49 

 It is important to acknowledge that applying due diligence to recent 

acquisitions involves a critical observation of the likelihood that an object is 

associated with fraudulent provenance. Perhaps a global stakeholder 

engagement group should come together, under the umbrella of World 

Economic Forum or perhaps, the Organization for Economic Co -operation 

and Development (OECD) and its Task Force on Charting Illicit Trade. In 

working together, institutions and global forums could explore possibilities to 

facilitate transparency and avoid trading antiquities from conflict zones.  50   

Conclusion  

 The immense destruction and theft of cultural property in Syria is a 

blatan t disregard for its legal obligations under international law. UNESCO has 

declared that ôcultural heritage is an important component of the cultural 

identity of communities, groups and individuals, and of social cohesion, so 

that its intentional destructio n may have adverse consequences on human 

dignity and human rightsõ51 Given that the ICC has already made substantial 
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efforts to highlight the gravity of destroying cultural property during armed 

conflict, it is perhaps understandable that the International Court of Justice 

(ICJ) might become interested in this area of law. UNESCO might be in a 

position to ask ICJ for an advisory opinion on the violent acts against cultural 

property committed by a State party like Syria. 52 While expectations should be 

modest, one could make a case for having the ICJ remind the Assad 

government regarding its obligations under international law. Such an effort, 

combined with awareness campaigns and improved regulations to reduce 

terrorist financing, may help preserve Syriaõs irreplaceable cultural heritage.  

 

***

                                                                                                                                                                                      
September 2016.  
52
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2017).  

http://www.portal.unesco.org/en/ev.php-URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html#STATE_PARTIES
http://www.portal.unesco.org/en/ev.php-URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html#STATE_PARTIES


NATO LEGAL GAZETTE PAGE 61 
 

 

 

ISISõ use of Cultural Property as a Tool for Terrorism and a Means to Finance It  

by Dr. Helga Turku 1 

Introduction  

 Representation and iconoclasm have co -existed perhaps since 

humans have been able to create and believe. However, the post 9 /11 era 

conflicts have a renewed focus on culturally motivated attacks on the other . 

The rise of the so -called Islamic State of Iraq and Syria (also re ferred to as ISIS, 

ISIL, the Islamic State, and Daesh) has brought the protection of cultural 

property during armed conflict to the forefront of many policy discussions. This 

organization seeks to create a caliphate, 2 thus positioning itself to become 

the model and leader of the Muslim world. As such, it has undertaken the task 

of systematically destroying all manifestations of idolatry in an attempt to 

create a ôpureõ religious society.3 However, in an interesting and self -serving 
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WEAPON OF WAR: ISIS, SYRIA, AND IRAQ (Palgrave: Forthcoming 2017).  
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scheme, ISIS is not only destroying antiquities, but also selling them to finance 

its reign of horror. This article seeks to highlight the link between destruction of 

cultural property and propaganda warfare. Second, it argues that protection 

of cultural heritage is a short -term a nd long -term security concern. Finally, it 

highlights some elements of international criminal law that apply  to ISISõ acts 

against cultural property.  

Cultural Property used as a tool for terror  

 An ôimportant nexusõ4 exists between terrorist acts and the target 

audience(s) they are trying to reach. It is possible that ôthe actual victims are 

merely an instrument used by the perpetrators to send messages to those 

wider audiences.õ5 Terrorists deliberately create and ex ploit fear, violence, or 

the threat of violence in the pursuit of their political goals. The tools used to 

propagate their political message can be wide ranging, from torture, mass 

killing, and rape, to destruction of cultural monuments and arts. 6 

 ISIS has been particularly attentive to the need for advertising its acts of 

horror. The gruesome execution video of 25 Syrian soldiers on the ground of 

Palmyraõs amphitheatre 7 was doctored with the right visual effects, sounds, 

and lighting, to create a particul ar emotional impact. This exhibition of pain is 

sure to capture the audienceõs attention and serves as a medium to facilitate 

a structured form of transmitting ISISõ worldview. The utilitarian function of such 

videos is calibrated to portray the right amou nt of horror, pain, and suffering 

blended with a dose of ideology and propaganda. ôPhotographs really are 

experiences captured, and the camera is the ideal arm of consciousness in its 

acquisitive mood. é [They create] a [é] relation to the world that feels like 

knowledge ñand, therefore, like power.õ8 Armed with the enough social 

media savviness, ISIS is actively using treasured historical sites as a platform to 

exercise power over humanityõs irreplaceable cultural heritage, and indirectly 
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over the people wh o care about it. Ironically, one of the first sculptures 

destroyed in Palmyra was the Lion of al -Lat built in 1st century BC. The giant 

lion (weighing more than 15 tons) once adorned the temple of goddess al -

Lat, and on his left paw there was a Palmyrene i nscription, which said: ôMay 

al-Lat bless whoever does not spill blood on this sanctuary.õ9 

 In addition to careful documentation of executions, ISIS has also 

carefully filmed and documented destruction of historical items and places. 

In early 2015, ISIS released a video where its fighters appear to destroy 

artefacts  at the Mosul Museum. 10 This is an interesting example of how ISIS 

used images and media to transmit several messages to its followers and to its 

enemies. One of the perpetrators explained the destruction as follows: ôThese 

antiquities and idols behind me were from people in pas t centuries and were 

worshiped instead of God. When God Almighty orders us to destroy these 

statues, idols and antiquities, we must do it, even if they're worth billions of 

dollars.õ11 What the fighter fails to mention is that there is overwhelming 

evidence  that links ISIS to trafficking of looted antiquities from Iraq and Syria. 12 

In May 2015, the US military raided the Syrian compound of Abu Sayyaf, who 

was ISISõ chief financial officer and purported President of the Antiquities 

Department. 13 The evidence si zed during this operation reveals ISISõ 

bureaucratic process of ôregulatingõ the trafficking of antiquities and actual 

artefacts .14 ISIS implemented a strict system of taxation and 

authorization/licensing 15 in order to secure a dependent form of income. 

Acco rding to the US government, ISIS levied a 20% tax on sales of antiquities 

by private smugglers in its controlled territory. 16 Moreover, in January 2017, the 

                                                           
9
 ΨaǳǎŜǳƳ ƻŦ [ƻǎǘ hōƧŜŎǘǎΥ ¢ƘŜ [ƛƻƴ ƻŦ ŀƭ-[ŀǘΣΩ ../ όп aŀǊŎƘ нлмсύ http://www.bbc.com/news/magazine-

35720366, accessed 26 January 2017. 
10

 ΨLǎƛǎ ŦƛƎƘǘŜǊǎ ŘŜǎǘǊƻȅ ŀƴŎƛŜƴǘ ŀǊǘŜŦŀŎǘǎ ŀǘ aƻǎǳƭ ƳǳǎŜǳƳΣΩ The Guardian (26 February 2015) 
https://www.theguardian.com/world/2015/feb/26/isis-fighters-destroy-ancient-artefacts-mosul-museum-iraq, 
accessed 26 January 2017. 
11

 Ψ¢ǊŀŎƪƛƴƎ ŀ ǘǊŀƛƭ ƻŦ ƘƛǎǘƻǊƛŎŀƭ ƻōƭƛǘŜǊŀǘƛƻƴΥ L{L{ ǘǊǳƳǇŜǘǎ ŘŜǎǘǊǳŎǘƛƻƴ ƻŦ bƛƳǊǳŘΣΩ CNN (13 April 2015) 
http://www.cnn.com/2015/03/09/world/iraq-isis-heritage/, accessed 26 January 2017. 
12

 !ƴŘǊŜǿ YŜƭƭŜǊΣ 5ŜǇǳǘȅ !ǎǎƛǎǘŀƴǘ {ŜŎΩȅ ŦƻǊ /ƻǳƴǘŜǊ ¢ƘǊŜŀǘ CƛƴΦ ŀƴŘ {ŀƴŎǘƛƻƴǎΣ ¦Φ{Φ 5ŜǇΩǘ ƻŦ {ǘŀǘŜ ό5h{ύΣ 
.ǳǊŜŀǳ ƻŦ 9Ŏƻƴ ŀƴŘ .ǳǎΦ !ŦŦŀƛǊǎΣ Ψ5ƻŎǳƳŜƴǘƛƴƎ L{L[Ωǎ !ƴǘƛǉǳƛǘƛŜǎ ¢ǊŀŦŦƛŎƪƛƴƎΥ ¢ƘŜ [ƻƻǘƛƴƎ ŀƴŘ 5ŜǎǘǊǳŎǘƛƻƴ ƻŦ 
Iraqi and SȅǊƛŀƴ /ǳƭǘǳǊŀƭ IŜǊƛǘŀƎŜΥ ²Ƙŀǘ ²Ŝ Yƴƻǿ ŀƴŘ ²Ƙŀǘ /ŀƴ .Ŝ 5ƻƴŜΣΩ όнф {ŜǇǘŜƳōŜǊ нлмрύ 
http://www.state.gov/e/eb/rls/rm/2015/247610.htm, ŀŎŎŜǎǎŜŘ нс WŀƴǳŀǊȅ нлмт όƘŜǊŜŀŦǘŜǊ Ψ5ƻŎǳƳŜƴǘƛƴƎ L{L[ύΦ  
13

 Ibid. 
14

 Ibid.  
15

 United States of America v. One Gold Ring with Carved Gemstone, An Asset of ISIL Discovered on Electronic 
Media of Abu Sayyaf, President of ISIL Antiquities Department et al., 16-cv-02442-¢CIΣ мрΣ όƘŜǊŜŀŦǘŜǊ Ψ¦ƴƛǘŜŘ 
States v. One Gold RingΩύΦ  
16

 Ibid  12,15; see also see Attachments B, C, E and F of the United States v. One Gold Ring available online at 
https://www.justice.gov/usao-dc/press-release/file/918541/downloadΤ ΨLǎƛǎ Cƛƭƭǎ ²ŀǊ /ƘŜǎǘ ōȅ {ŜƭƭƛƴƎ [ƻƻǘŜŘ 

 

http://www.bbc.com/news/magazine-35720366
http://www.bbc.com/news/magazine-35720366
https://www.theguardian.com/world/2015/feb/26/isis-fighters-destroy-ancient-artefacts-mosul-museum-iraq
http://www.cnn.com/2015/03/09/world/iraq-isis-heritage/
http://www.state.gov/e/eb/rls/rm/2015/247610.htm
https://www.justice.gov/usao-dc/press-release/file/918541/download


PAGE 64 NATO LEGAL GAZETTE 
 

Iraqi government reported that it found more than 100 priceless antiquities ð 

dug up from Nineveh ru ins and Nimrud ð hidden in the home of an ISIS 

leader. 17 

Why should we care?  

 Cultural property is not only a source of knowledge and aesthetics but 

also a form of political expression because it embodies meaning and pride. 

As such, ISISõ use of cultural property as p art of their warfare is a short -term 

and long term security concern. First, terrorist attacks are relatively cheap to 

execute. As the latest wave of horrors in Berlin, 18 Nice, 19 Brussels,20 and Paris 

(estimated to have cost around $10,000) 21 show us that even a few hundred 

dollars can be sufficient to cause a large number of civilian causalities. 

Therefore, it is important to cut off any and all revenues, however small or 

large they may be. 22 

 Moreover, there are some reports linking known terrorist s to illicit art 

dealings. In October 2016, Paris Match Belgium reported that one of the 

terrorists involve d in the Brussels airport and Ma albeek metro statio n in March 

2016, was actively involved in art trafficking. The newspaper also alleges that 

these a rt traffickers were linked to Salah Abdeslam, who was part of the 

November 2015 Paris massacre. 23 A few days later, another investigative 

article by RTBF claimed that Khalid El Bakraoui ð the suicide bomber at the 
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Maalbeek metro station ð had been involved in the alleged illicit art deal. 24 

 Second, preserving national heritage is a long -term security matter 

because there is scholarship to suggest that linking oneself to a glorious past 

may help national re -conciliation efforts. 25 The study and use of national  

heritage for citizensõ education helps foster common perceptions of culture 

and community. 26 National patrimony is a conceptual representation of 

group membership, and consequently it is an important element in the 

narrative of national reconciliation. 27 A state can only be successful in the 

long run if it has a principled basis to rule, that is, at a basic level its citizens 

appreciate a shared history/heritage, a sense of common identity, and some 

shared values. 28  

Prosecuting war crimes, crimes against humanity, and genocide  

 Over the past two and half years,  United Nations Educational, Scientific 

and Cultural Organization (UNESCO) Director General Irina Bokova has 

consistently called such acts of violence against cultural property ôcultural 

cleansing.õ29 She has also observed that destruction of culture is the 

destruction of identity, 30 adding that depriving people of ôtheir culture, 

[deprives] them of their history, their heritage, and that is why it goes hand in 

hand with genocide.õ31 
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