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LecAL ADVISERAND DIRECTOR,OFFICEOFLEGAL AFFAIRS
CONSEILLER JURIDIQUE ETDIRECTEUR,BUREAU DES AFFAIRES JURIDIQUES

Preface

Greet ings from Brussels and NATO Headquarters. As the Legal Adviser to
the Secretary -General of NATO, it is my pleasure to introduce the 38th edition
of the NATO Legal Gazette i t he most substantive issue |
history.

The preamble of the Washington Treaty establishes the North Atlantic
Al lianceds determination to safeguard the ru

At Warsaw in July 2016, Head s of States and Governments, reaffirmed
that "NATO's essential mission is unchanged: to ensure that th e Alliance
remains an unparalleled community of freedom, peace, security, and shared
values, including individual liberty, human rights, democracy, and the rule of
law." Recognizing further the imperative to protect civilians from the effects of
armed conf lict, they also endorsed the NATO Policy on the Protection of
Civilians.

Affirming this core value at the 32 nd International Conference of the
Red Cross and Red Crescent in December 2015, NATO also pledged to
identify areas where training and education pr ovided by NATO on
International Humanitarian Law may be further enhanced. 1 In furtherance of
the pledge and galvanized by on -going attacks on some of th
cherished cultural sites, this issue of the NATO Legal Gazette addresses the
protection o f cultural property during armed conflict.

21st Century NATO has continually sought to enhance its approach to
Cultural Property Protection (CPP) be it through the perspective of
Environment Protection or civil -military action. In 2014, 2015, and 2016 th e
NATO Science for Peace and Security Programme and NATO nations
organi zed a series of wor kshops on oBest

!NATO pledge to strengthen training on international humanitarian law at
http://www.nato.int/cps/en/natohg/news 125839.htm



http://www.nato.int/cps/en/natohq/news_125839.htm
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Protection in NATO -l ed Mi |l i t ar y?2 ©p0ods, astparb of sts Makes
Sense series, the NATO Civilian -Military Cooperation Cent re of Excellence
published a 79 -page pamphlet, Cultural Property Protection Makes Sense: A
Way to Improve Your Mission .3

Issue 38 of the NATO Legal Gazette cont inues this effor t by offering 11
articles authored by distinguished academics, military, and civilian personnel ,
all dedicated to cultural property protection. These authors are commended
for their significant contributions to NATO International Humanitarian Law
education and training and the Headquarters Supreme Allied Commander
Transformation is thanked for this publication.

Sincerely,

% i ] P

Steven Hill
NATO Legal Adviser and Director
NATO HQ International Staff Office of Legal Affairs

K%k

%Best Practices For Cultural Property Protection In Nke@/ilitary Operations flier at
www.nato.int/science/countryfliers/BIH.pdf

® Cultural Property Protection Makes Sense: A Way to Improve Your Miskits://library.cimic
coe.org/culturatproperty-protection-makessense/



http://www.nato.int/science/country-fliers/BIH.pdf
https://library.cimic-coe.org/cultural-property-protection-makes-sense/
https://library.cimic-coe.org/cultural-property-protection-makes-sense/
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Introduction

Dear Fellow Legal Professionals and Persons interested in NATO,

Foremost, thanks to the distinguished group of authors who contributed
the twelve articles composing this 38  t Issue of the NATO Legal Gazette . As Mr.

Steven Hill observed, ! i's the most Subst
Credit for this must be given to Ms. Mette Prassé Hartov, our co -editor, who
recommended we address as our theme Cultural Property Protecti on (CPP).

Beca use much of the discussion of CP P is treaty based, to aid those = who may

be new to CPP, the | ast article of this i ¢

during Armed Conflict under the 1954 Hague Convention for the Protection of
Cultural Property in the Event of Armed Conflict and its Second Protocol: A
Comprehensive Guide 6 was aut haur oo deditdr yand former SHAPE
Legal Intern, Zarghoen Rawan, as a quick reference to this large topic that

may be consulted while reading the other eleven artic les in this issue.

Second, in recognition of the 70 % Anniversary of the North Atlantic
Treaty, a special edition of the NATO Legal Gazette will be published in 2019
On page 124 , the Legal Advisers at NATO Headquarters, Alli ed Command
Operations, and Allied Command Transformation are pleased to issue a Call
forPapers on the theme 0The No©SdlectetitLégalnt i ¢ T
Perspectives .6

Third, the fourteen contributing authors to Issue 38 include many
luminaries in the field of CPP. We begin with Lieutenant -Colonel David
Burbridge, an Engineering Officer in the Canadian Armed Forces presently
posted as the Environmental Management officer at SHAPE. He begins this


http://www.nato.int/
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issue with his insightful article on cultural property protection as an ess ential
part of the NATO Environmental Protection policy. Dr. Frederik Rosén, Senior
Researcher at the Danish Institute for International Studies, provides a
clarifying overview of the progress undertaken during the NATO Science for
Peace and Security work shops and shares practical recommendations for

NATO policy and doctrine enhancement. Mr . J
Cultural Heritage Protection Treaties Section, presents the 1954 Hague
Convention for the Protection of Cultural Property in the Event of Armed

Conflict and its 1999 Additional Protocol, and shares his views on peacetime
responsibilities regarding CPP.

From University College London, Professor
relationship between the law of war crimes and the intentional destruc tion,
damage or appropriation of cultural property during armed conflict. Whilst
doing this, Professor OO0OKeefe provides a me

law on crimes against cultural property. Mr. Mark Vlasic, Senior Fellow and

Adjunct Professor of Law at Georgetown University and Ms. Helga Turku, a rule

of law consultant for US government funded projects in Africa and Latin

America, jointly contributed an article that sheds light on the destruction of

cultural property in Syria and addresses the way s in which international law

could be utlised to hold the perpetrators of these heinous crimes
accountabl e. Specifically focussing on I S
finance its terrorist activities, Ms. Turku provides an additional article on the

instrumental role of cultural property in terrorism and the international
communityds approach to prosecuting war cri
and genocide in light of crimes against cultural property.

Dr. Patty Gerstenblith, Distinguished R esearch Professor at DePaul
University College of Law and Secretary of the U.S. Committee of the Blue
Shield, together with  Dr. Nancy C. Wilkie, Professor of Classics, Anthropology
and the Liberal Arts and President of the U.S. Committee of the Blue Shield
contribute to this edition an article on the Blue Shield Movement, an
international NGO concerned with CPP in the event of armed conflict. Dr.
Laurie Rush, the Cultural Resources Manager and installation Archaeologist of
the US Army 10t Mountain Division at Fort Drum, zooms in on the importance
of training members of the armed forces in CPP and provides a sharp
overview of v ery practical steps that were taken by the United States Army in
order to integrate CPP into the training of its personnel. From the United States
Army Corps of Engineers, Dr. Kathryn Fay, a Post -Doctoral Researcher at the
US Army Construction Engineering Research Laboratory (ERDC -CERL), and Dr.
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George Calfas, ERDC -CERL Program Manager, address the development of

the Contingency Base Site Identification for the Tactical Environment (CB -
SITE); a new tool that assists in avoiding inflicting damage to cultural sites
during the construction of overseas bases.

The Deputy Legal Advisor for HQ SACT, Ms. Mette Prassé Hartov
presents a welcome review of the November 2016 launched UNESCO Military
Manual on Cultural Property Protection. Drafted under the auspices of
UNESCO and the International Institute of Humanitarian Law (Sanremo, Italy),
the Manual aims to serve as a practical guide for military forces in their
implementation efforts of CPP  -related international law. Mr. Zarghoen Rawan
who, as a SHAPE Legal Intern co -edited this issue, contributed two articles:

0Great, Greatest or Outstandi ng: Defining
Operational Comtasx tpr eaandbusly mentioned, 0 Ci
Protection during Armed Conflict under the 1954 Hague Convention for the

Protection of Cultural Property in the Event of Armed Conflict and its Second

Protocol: A Comprehensive Guide. 6

| close by again th anking the fourteen dedicated authors who
contributed their work to this issue of the NATO Legal Gazette . To this
publicationds audience, the author s, t he ed
your interest and hope you will find this edition interesting and informative.

Best wishes to all of you from Belgium.
Sincerely,

Lewis

Sherrod Lewis Bumgardner
Legal Advisor
ACT Staff Element Europe
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The Integration of Cultural Property Protection into NATO Environmental
Protection Policy: An Example of Good Practice

by Lieutenant -Colonel David J. Burbridge 1

Introduction

Military engineering (MILENG) capabilites shape the physical
environment in support of operations during all types of missions. 2 These
capabilities not only consists of improving and adapting the physic al
environment 9 such as to enable or inhibit movement, develop and maintain
infrastructure, and provide life support 0 but it also includes protecting the
physical environment. All activities that change or impact the physical
environment must be undertak  en with the appropriate amount of information
and planning prior to execution. They will often require significant human and
physical resources to complete, and can hold potential for adverse impacts
ranging from difficult to impossible to reverse.

! Engineering Officer in the Canadian Armed Forces presently posted as the Staff Officer (Environmental
Protection) within the Joint Enggering (JENG) Division at Supreme Headquarters Allied Powers Europe
(SHAPE). In addition to the individuals whose highly informative personal communications are footnoted, this
document greatly benefited from review by, and several enlightening discussgiiih, Colonel Bert Keij,

Assistant Chief of Staff, JENG Division, SHAPE; and, Lieu@ahameé| Stuart Barltrop, CIMIC Concepts and
Doctrine, J9 Division, SHAPE.

The views expressed in this article are solely those of the author and may not represesgws of NATO,

ACO, ACT, or their affiliated institutions, or any other institution.

2NATOMC 0560//1¢ MC Policy for Military EngineerigATO Miliary Committee, 19 January 2012).


http://www.nato.int/
http://www.nato.int/
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MILENG includes environmental protection (EP), an area of expertise
that assists in the prevention or mitigation of adverse environmental impacts. 3
NATOOG6s attention towards EP commenced 1in
standards being established inthe la t e 1 9*MNATOSEP policy has greatly
expanded in the last decade, and one aspect of this expansion has been an
understanding of the link between EP and cultural property protection (CPP).
In NATO EP policy, cultural property (CP) is understood from the w ords as
informed by Protocol 1 of the Geneva Conventions and the 1954 Protection
of Cultural Property Convention.

The most recent CPP developments in NATO arose from a 2012 lessons
learned report 5 produced by the NATO Joint Analysis and Lessons Learned

19c¢

Centre (JALLC) regarding Operation UNIFIED PROT

in Libya in 2011. Duri ng operationds planning, Joint

included CPP data received from Operation ODYSSEY DAWN, UNESCO,
academia, and other sources on their mapping inform ation. 6 Consequently,
Libyan cultural property was spared from the worst effects of NATO air strikes.

This was a significant example of where CPP data was positively employed by
military planning staff, although the JALLC report also identified there was n o]
clear delineation of CPP responsibiliies within NATO. As such, the key
stakeholders in CPP commence d discussions on the way ahead. These

di scussi ons | ed t o t he NATO Environment al

consideration of EPOs rthe ktat ofiartwo C-{RRr, seriasnol a |
NATO Science for Peace and Security (SPS) Advanced Research Workshops

known as the NATO SPS CPP Project. 7 The NATO SPS CPP Project conc luded

with a conference in Sanr emo, Italy, in December 2016. 8

Since 2014, Allied Comma nd Operations has informally assigned

b1 ¢hs W9y JANRY WAHOTerm: The RECHRINATEMNgId@Y Diatabas&1 October 2013)
https://nso.nato.int/natoterm/Web.mvg accessed 2 February 2017

‘b1 ¢hs W9 ydA NEhYQWESNATDIO Pesdnber 2014)
http://www.nato.int/cps/en/natohqg/topics_91048.htmaccessed 31 January 2017

> NATOCultural Property Protection in the Operations Planning Prodaéd C/CG/12/285 (NATO Joint Analysis
and Lessons Learned Centre, 20 Decan2®d 2)

*C2NJ I Y2NB O2YLX S(0S RSAONALIIAZY NBIAINRAYI K2g (GKS
PROTECTOR evolved, see: NETUral Property Protection in the Operations Planning Prpcess
JALLC/CG/12/285 (NATO Joint Analysis and Lessoned €antre, 20 December 201298

" Information in the paragraph is based on a personal communication from Lloyd Chubbs to author (1 February
2016). Presently retired from the Canadian Armed Forces, Lieutédalonel Lloyd Chubbs was the Staff

Officer (Erironmental Protection) within JENG Division, SHABtxyeen July 2014 and July 2016.

® personal communication froffrederik Rosén, @Girector, NATO SPS CPP Ptpjecauthor (16 February

2017).

SO

It


https://nso.nato.int/natoterm/Web.mvc
http://www.nato.int/cps/en/natohq/topics_91048.htm
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responsibility to SHAPE®G6s J9 Divisior for 1
Responsibility and authority for CPP, along with several other cross -cutting
topics, is expected to be formally assigned to SHAPE J9 Divison by 2018.10 EP
will continue contributing to NATO CPP objectives in locations where
engineering projects of other significant activities that may impact the
environment 11 are executed. In addition to CIMIC and EP, other notable
NATO functional and capabili  ty area stakeholders in CPP include intelligence,
geospatial information, operations, plans, logistical, combat support (e.g.,
targeting and fire support; MILENG functions in addition to EP), legal advisor
(LEGAD), and strategic communications (StratCom 12), In order for the CPP
efforts of these staff s to be successful, commanders at all levels must
appreciate the relevant role of CPP in assisting NATO to achieve its
objectives, and impart this unders  tanding throughout their organi  zations.

Linkages Between EP and CPP and Their Importance to Modern Operations

EP and CPP share many characteristics that engender being
considered jointly. They require detailed studies of the terrain both above and
below the surface, an understanding of the terr ainds for mer uses a
inhabitants. Their success necessitates deliberate planning and strict
management controls over human activities and possible contamination of
sensitive sites. Furthermore, EP and CPP are both concerned with sustaining
unique a nd valued resources. They consist of non -combat tasks whose proper
execution may impose constraints on, or require the relocation of, military
activities. Ecosystem components @ in addition to physical structures & can be
power f ul el eme nt s ultargé, whach § damagedt dyedts miltary
activities may require decades or generations to recover. 13 Unfulfilled EP and

o Dayto-day responsibility for CPP matters within SHAPBiMSion is held bits Civil Military Interaction

Branch.

% personal communication from Sera Gaeta, Branch Head, Civil Military Interaction, J9 Division, SHAPE, to

author (3 February 2017). Other cremstting topics, in addition to CPP, that CIMIC adld formal authority

for includes: (i) protection of civilians (persons, objects, and services), (ii) children and armed conflict, and (iii)

building integrity

“bre¢h RSTAYSaA K SesSrsoddingRiy whish/aih orgadizatiord aperates, including air, water,

fFyRZ yF{dz2NIf NB&2dzNOSE&>S Tf2NbI¢HREdzZWO Y BIKMRFYEF 0 QY B K
Official NATO Terminology Databa8& October 2013https://nso.nato.int/natoterm/Web.mv¢ accessed 2

February 2017.

2Not to be confused with STRATCQMited States Strategic Command.

Bl dzNRAS wdzA KT W/ dzf GdzNIF £ t NRLISNI & t NEsiwwodiwazlly | a | Cc2ND
az2ydzySyia hT¥FAOSNER [ Saaz2zya [SFENYSRQ 6HAMHO -/ LL O6HU a

forces began logging a virgin forest near Camaldoli, Italy, that had been protected sincéhtttmll]ry or
earlier when Saint Ronudd established an order of monks that inhabited the area. Local protests resulted in
British recognition of the need to protect the most sacred portion of the forest


https://nso.nato.int/natoterm/Web.mvc
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CPP obligations can lead to legal ramifications, but both protective functions
may nevertheless be overridden by military necessity in ju stified circumstances
following specific operational procedures.

EP and CPP have acquired increasing importance for modern military
operations and it is not simply linked to their respective status as recognized
issues of common interest or concern to hu  manity. The diligent execution of
EP and CPP have very practical military roles - they can be of critical
importance to the overall success of full spectrum operations, 14 such as
gaining and/or maintaining support from host nation and international
populati ons, or influencing key actors in the operational area. Environmental
and/or cultural property damage by deployed military forces can threaten
local livelihoods, 15> lead to increased tensions and violence, as well as
threaten host nation and international su pport for a mission. Damage to
cultural sites by military forces also has negative consequences for force
protection. In a recent study incorporating data from villages in Afghanistan
collected from 2004-2009, locations where the military had caused damage
to a village cultural site 0 unintended or otherwise & experienced a 33 percent
increase in insurgent attacks over the subsequent three months in comparison
to the average number of attacks. 16 |n contrast, efforts by military forces to
protect the environm ent and cultural property can contribute to stabilisation,
foster and strengthen trust and cooperation with local populations, and
enhance prospects for enduring security. The primacy of winning the hearts
and minds of local populations was a central conce pt in The Utility of Force
by General Sir Rupert Smith, former Deputy Supreme Allied Commander
Europe (1998 -2001),17 where he proposed that a new paradigm of warfare,

“For example, since the mission was first created, the mandate for the United N&tidtidimensional
LYGSaNyrGSR {dFroAtATFGARZ2Y ardaarzy Ay alfiA KIFa AyOf dzRSR
preservation: To assist the Malian authorities, as necessary and feasible, in protecting from attack the cultural

and historical sitegn Mali, in collaborationwith b 9 { / hé ® ! yAGSR bl dA2yas WwwSazft dzi
United Nations Saurity Council, 25 April 2013)
http://www.un.org/en/peacekeeping/missions/minusma/documents/mali%20 2100 E , pcfessed 4

CSONUYzt NB HamMT®d ¢KS !'b NBOSyi{feée LlzfAaKSmnTofigy Af Al NB Y
Musayev, and Gianluca FerrdProtection of Cultural PropigrMilitary Manual(UNESCO 2016).

PC2NJ SEF YLX S5 Odzf GdzNI £ LINRPLISNI & Aa NBO23yAaAl SR +F&a | 6L
following cessation of hostilities through tourism and related industries such as hotels, tour guides, and

souvenirshops. Major Yvette FolianGultural Property Protection Makes Sense: A Way to Improve Your
Mission(CivitMilitary Centre of Excellence, 2015) 3.

Wk 0206 ! NByaz2ys ! yAOSNAAGE 2F al NBflYyRS WLRSydGATe&Ay3d
(Unpubished paper, 25 November 2016).

In 2005, General Sir Rupert Smith was described by renowned military historian John Keegan as being
GOARSERYANBIR 4 . NRAGIAyQa 2dziadlyRAYy3a a2t RASNI 2F Y2RS
al OK S {iHe Xelegraphl0 October 2005http://www.tele graph.co.uk/culture/books/3647244/First



http://www.un.org/en/peacekeeping/missions/minusma/documents/mali%20_2100_E_.pdf
http://www.telegraph.co.uk/culture/books/3647244/First-decommission-the-machete.html
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owar amongst the people,d6 emer deehturpthadi nni ng
Is:

...an inversion of industrial war, where the objective was to win

the trial of strength and thereby break
amongst the people, the strategic objective is to capture the will
of the people and their leaders... 18

Some Challenges of Successfu | CPP

Successfully conducting CPP on military operations is not easily
accomplished. There is a requirement for all military forces to receive qualified
CPP training 1° before deployment to assist in identifying cultural sites and
provide guidance on actions to be taken if cultural property is encountered.
Well-known, prominent, or culturally important sites may be pre -identified by
military forces before deployment. However, smaller cultural sites may not be
pre -identified and may not even be discovered and/ or catalogued,
therefore leading more easily to unintended damage or degradation by
military forces.

Exacerbating the physical challenges of cultural property identification
are military forces unfamiliar with the cultural setting into which they are
deplo yed and with little or no understanding of what the local population
may deem culturally significant. The cultural importance of a mound of soil, or
a specific arrangement of rocks, may completely elude unwary military
personnel. For instance, there exist dramatic differences between how
cultures across the world mark human burial grounds; markings may only look
like refuse or discarded debris. 20 Furthermore, cultural resources may be
present that are considered of little value by the current local populatio n, but
may be considered of great value by displaced peoples, or parts of the
international community. 21

decommissiorthe-machete.htm] accessed 15 December 2016.

'8 General Sir Rupert Smitlhe Utility of Force: The Art of War in the Modern WEAlten Lane 2006) 277

¥ The CiviMilitary Cooperation Centre of Excellence advises that two forms ofr€l&fed training should

have occurred before forces are deployed: (i) Generic training that is routinely given to soldiers regarding the
importance of cultural property an@PP, including associated legal obligations, and (ii) Cosipgific

cultural property predeployment training, which is given to soldiers in advance of a known mission in a given
location, in order to assist in identifying and showing proper respeatudtiural property in the mission area.
CivitMilitary Cooperation Centre of Excellen€dMIC Field Handbodg#th edn, CIMIC COE, 20163818.

%L aurie Rush (ed%ultural Property Protection as a Force Multiplier: Implementation for all PEsdO

Sdence for Peace and Security Cultural Property Protection Project, 2016) 19

% Laurie Rush (edfultural Property Protection as a Force Multiplier: Implementation for all Plis$&O



http://www.telegraph.co.uk/culture/books/3647244/First-decommission-the-machete.html
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Military personnel need not possess the expertise to assess the value of
cultural property, which can be conducted by archaeological professionals.
However, EP and other personnel do need the CPP skills to plan adequate
precautions, identify possible sites or objects as cultural property when
encountered, take the necessary reporting and protective measures to assist
in safeguarding th em, and be empowered to liaise with subject matter
experts and organizations that can provide support to the aforementioned.

Before deploying, personnel will ideally receive adequate training from
qualified cultural experts, have conducted coordination wit h academia 22
and host nation cultural experts, and possess detailed maps, imagery, and

any other types of geospatial or intelligence products that provide
information on known cultural property in the deployment area. For example,
CB-SITE? presently being developed by the United States Army Corps of
Engineers, is an emerging geospatial software tool that can assist in CPP. CB -
SITE processes location -specific terrain, infrastructure, and socio  -cultural data
to holistically select and plan for camp and other contingency base
locations, with one element of the data affecting site selection being cultural

property. 24
CPP Within NATO EP Policy

It is in the execution of engineering projects, whether directly by
MILENG personnel or by contractors managed by MILENG personnel, that EP
has a role to play in identifying and safeguarding cultural property. Perhaps
the most prominent type of engineering project that is regularly executed on
operations is the construction of military camps. Camp construction is a
MILENG task that includes clearing and levelling ground, construction of
perimeter protection and facilities, and the provision of electricity, fuel, water,
and wastewater systems. In addition, access roads, bridges, and airstrips may
require repair or be newly con structed. Thus, military engineers not only
participate in all reconnaissance tasks for planning deployed camps but they

Science for Peace and Security Cultural Property Protection Projd&) 20

2 3ome archaeological experts view collaboration with the military as a loss of professional impartiality, and

YIed 0SS ONARGAOIE 2F GKSANI LISSNE ¢6K2 KI @S OKz2aSy (2 62N
Protection inthe Eventof AR / 2y Ff AOQGY 5SLX 28Ay 3 aAfAdl NBE 9ELISNIGA
Laurie Rush (edjrchaeology, Cultural Property, and the Milit§Boydell Press 2010) 41

2 Contingency Base Site Identification for the Tactical Environment

*SeeKathrynFdyy R DS2NHS /FfFlas WwWISNAGEAS G wAaaly al LAY 3
Dt 206l t | SNAGIAS { A INSEQLegaliGazateSomefogen urde yhformdtiandzsbsitesy

containing cultural property data include the UNESCO Weldtage List, the United Nations Environmental

Programme (UNEP) Protected Planet database, and OpenStreetMap
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are also typically amongst the first elements to arrive in theatre in order to
build the camp before the main body of the mission force arrives.

Documenting site -specific baseline conditions when deployed camps
and other infrastructure projects 0 even small projects & are planned is
essential for ensuring full knowledge of original conditions and identifying any
potential hazards of plac  ing the camp in a specific location. The importance
of CPP planning has made it an essential factor in camp planning. Terrain
selected for use by military forces during operations can often be collocated
amongst cultural sites, with site selection criteria in the present day possibly
being identical to those for which the cultural site was originally set there.
Enduring site selection criteria include being the most suitable construction
site in the area, the most defendable site, and/or for possessing a
co mmanding view of the surrounding terrain. Hence, lack of attention to CPP
can lead soldiers to unwittingly destroy culturally significant objects during
ground preparations or other camp construction activities. For example,
significant damage occurred to internationally important cultural property
during non -NATO military operations in Babylon, Iraq, in 2003 -2004, some of
which were linked to camp construction. Large numbers of defensive barriers
were filled with material from the site containing pottery s herds, bones, and
other historically significant matter. In addition, large sections of the site were
covered with gravel originating from a different location, compacted, and in
some cases chemically treated to provide suitable areas for
accommodations, v ehicle parking, storage, and helipads. 25

Underpinning all actions by EP and other personnel to protect cultural
property are various NATO EP policies that include CPP direction. MC 0469//1
0 NATO Military Principles and Policies for Environmental Protecti on (EP) is
NATOb&s hlévg IER palicy. This document establishes the EP principles
and policies to be implemented by commanders during the preparation and
execution of all NATO -led activities. As of February 2017, this policy remains
under a routine re vi ew | ed by NATOGB s Environment al
Group (EPWG). This review is expected to conclude during 2017, with the new
dr aft version being submitted to NATOOS Mi
Although mention of CPP was not included in the current version when
approved by the Military Committee in 2011, the EPWG intends to propose a
statement for inclusion in the new version o which will become MC 0469//2 o}

% Joris D. Kildleritage Under Siege: Military Implementation of Cultural Property Protection Following the
1954 Hague ConventigBrill 2012)123-126.
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that will highlight the contribution of EP to NATO CPP responsibilities.

The concepts within  MC 0469//1 (and its future versions) are supported
and amplified by numerous Allied Joint Environmental Protection Publications
(AJEPPSs), which themselves are implemented through NATO Standardization
Agreements (STANAGS). Several AJEPPs address CPP in var ying degrees. 26

AJEPR2 (STANAG 2582), Environmental Protection Best Practices and
Standards for Military Camps in NATO Operations (February 2016) identifies
CPP as an environmental aspect deserving attention in EP assessments, and it
devotes an annex & Annex | 8 to this topic. This annex is arranged into five
sections: description of the situation, objectives, responsibilities, best practices,
and standard operating procedures, with specific attention given to CPP
requirements for the construction and manag ement of military camps and
other infrastructure. Annex | was developed in close collaboration with Dr.
Frederik Rosén (Denmark) and Dr. Laurie Rush (USA), academics who are two

of the four Co -Di rect ors of NATOO0s SPS CPP project.

AJEPR3 (STANAG 2583), Environmental Management System in NATO
Operations (August 2011) mentions the concept of cultural resources, while
AJEPR4 (STANAG 7141), Joint NATO Doctrine for Environmental Protection
During NATO -Led Military Activities (May 2014), contains two such refe  rences.

AJEPR6 (STANAG 6500), NATO Camp Environmental File During NATO -
Led Operations (August 2015) establishes the protection of cultural resources
as an essential factor in all NATO environmental conditions studies, which are
conducted (ideally) before occupation of a site (Environmental Baseline
Study (EBS)), as well as upon either transferring the site to another force or
closing the site and transferring it to host nation authorities (Environmental
Closeout Study (ECS)). Thus, thorough identification of the locations,
characteristics, and condition of cultural sites, and details of the cultural

resources management plan, are critical to the handover process. AJEPP -6
also requires consideration for the protection of cultural resources during
NATO Envio n ment al | mpact Assessments, which

% AJEPR (STANAG 2581) was cancelled in 2016 after its contents were amalgamated into the most recent
version of AJERP (STANAG 258 Fnvironmental Protection Best Practices and Standards for Military Camps
in NATO Operation&ebruary 2016).1#e contents of AJEFR(STANAG 251Q)pint NATO Waste Management
Requirements During NATI®@d Military Activitiesoverlaps considerably with the latest version of AJEPP
Items currently contained in AJEBBut notin AJERR ¢gAff 0SS AyOf dzZRSR Ay GKS
after which AJER® will be recommended for cancellation. All AJEPPs and the cordsg STANAGS can be
found athttps://nso.nato.int/nso/nsdd/listpromulg.htmlaccessed 2 February 2017
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environmental impact of a proposed activity and to recommend measures
for the prevention and/ or mitigati®dandof si g
during the preparation of a NATO Environmental Condition Report, whose
purpose is to o0document any changes or incid
NATO Camp, specifically between the c®mpl eti

AJEPR7 (STANAG 2594), Best Envionmental Protection Practices for
Sustainability of Military Training Areas (March 2014) is replete with references
to the concepts of cultural heritage, cultural resources, cultural resource
management, and cultural protected sites; however, this document also
does not specifically use the term CPP.

All these publications are likely to be enhanced by future
developments in CPP concepts, policy, and doctrine to achieve greater
coherence and standardization across ACO and ACT. 2° This will be fostered
by furth er initiatives, to include a Bi -SC CPP Directive in 2017 -2018.

Both current NATO EP training courses include CPP in their content and
are accessible to military and civilian personnel. The first, the one -week NATO
Military Environmental Protection Practi ces and Procedures Course
(NMEPPPC) is held at the Military Engineering Centre of Excellence in
Ingolstadt, Germany. The NMEPPPC is a tactical -level course designed to
familiarize the student with the knowledge and skills needed to integrate
NATO-led milit ary operations with NATO EP requirements in accordance with
NATO STANAGs and policies. During this course, identification and respect for
cultural property is contained within the class providing instruction on the
conduct of an EBS, and successful identif ication and documentation of a
cultural site is one aspect of the outdoor practical EBS exercise. The second
NATO EP course, the two -week M3 -77 Environmental Management for Military
Forces Course , is an operational -level course held twice annually at the N ATO
School Oberammergau in southern Germany. This course aims to provide the
student with foundational knowledge of environmental policies to enable the
integration of EP into operational planning. The M3 -77 course contains a 1.5 -
hour lecture devoted to CP P in times of armed conflict.

Recommendations

*’NATO, AJERRNATO Camp Environmental File During NA8@OperationtNATO Standardation Office,
August 2015) A.

2 NATO, AJERRNATO Camp Environmental File During NA8@OperationNATO Standardization Office,
August 2015) B.

# personal communication from Maxime Leriche, J9 Division, SHAPE, to author (1 February 2016)
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While CPP has found recognition and been incorporated into NATO EP
policies, several steps need be taken to raise the profile of CPP more broadly
across NATO 0 at the strategic, operational, and tactical level s. One such
way to accomplish this is by better entrenching the concept of CPP into
NATO policies and doctrine wherever appropriate. For example, although
CPP is addressed in several EP publications implemented through STANAGS,
NATO does not have a CPP STA NAG. Creating a CPP STANAG would be a
significant step towards raising the profile of CPP in NATO. In addition, the
Allied Command Operations Comprehensive Operations Planning Directive
(ACO COPD), for example, contains only a handful of very brief referen ces to
legal obligations such as limiting damage to cultural sites 30, or the importance
of obtaining expert cultural advice. Many of these references appear only in
footnotes. Furthermore, the term cultural property protection does not
appear in this 400+ page document 0 the primary guide for the NATO
operations planning process at the strategic and operational level.

Another method of promoting CPP more broadly across NATO is by
including CPP scenarios within NATO exercises. This will further bolster
awareness, education, training, and confidence in addressing situations in
which CPP considerations are present or emerging. Efforts toward achieving

this aim are already under way. NATOO s

included no table events requiring CPP attention. 3! In addition, the most
recently published guidance on training priorites for the Supreme
Commander Allied Powers Europe (SACEUR), SACEUR®s Annual
Education, Training, Exercises and Evaluation 2018 (SAGE 18 ), for the first time
included direction related to CPP .32

Conclusion

EP and CPP have become increasingly important in modern full

spectrum operations, which rely on winni

| e a d &3 Adthough informally , SHAPE J9 Divigin lead s CPP efforts 0 a task

%0 Thesdegal obligations stem from Customary International Law and Treaty Law
b 1 ¢ Istaffs #bm J9 JFC Naples Attend the Final NATO International Conference on Cultural Property
Protection in NAT@ SR a A f A (I NBied doidSNkelChramaid Dlaptess December 2016)
http://www.jfcnaples.nato.int/newspom/news/2016/staffsfrom-j9-jfc-naplesattend-the-final-nato-

internationalconferenceon-culturalproperty-protection-in-natoled-military-operations accessed 5 February
2017.

ENATO{ ! / 9! wQ& ! yydzZd f DdARIYyOS 2y 9 RazQMEGASGEIPE NI Ay Ay IS

August 2016
¥ 3eeref. 18
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expected to be official by 2018 34 8 the EP community contributes to fulfilling
NATO CPP objectives. The conduct of successful CPP is extremely challenging
and requires full support from commanders at all levels. Numerous NATO E P
policies have embraced CPP concepts as an essential factor for
consideration in assessments, and some training events have included CPP
considerations. However, there remains more space for NATO to better
embrace CPP, including but not limited to promulg ating a STANAG on this
concept, entrenching it in the ACO COPD and other NATO policies and
doctrine where suitable, and better integrating CPP considerations into
exercises. EP policies will need to be further strengthened as CPP is
incorporated at all lev  els and in conjunction with the relevant topics.

*kk

% personal communication from Sera Gaeta, Branch Head, Civil Military Interaction, J9 Division, SHAPE, to
author (3 February 2017)
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'SOURCEmwW.nato.int

NATO-led Military Operations and Cultural Property Protection

by Dr. Frederik Rosén?

An overview of the NATO Science for Peace

Practice for Cultural Property Protection in NATO -l ed Mi Il i tary Operat:i

In 2014, NATO Member States appro ved a NATO Science for Peace
and Security program (SPS) series of Advanced Research Workshops (ARWS)
titled 0OBest Practice for Cul t uledaMilitarfr oper t
Operationso6 (NATO SPS CPP) t-R0&6t ThevAFO SP& b e h e
Program is a NATO policy tool, which aims at increasing the cooperation and
dialogue between NATO Member States and partners based on scientific
research and knowledge exchange. 2

! Danish Institute for International Studies.

The views expressed in thasticle are solely those of the author and may not represent the views of NATO,
ACO, ACT, or their affiliated institutions, or any other institution

% Seehttp://www.nato.int/cps/en/nato hg/topics_85373.htr? The SPS Award for this NATO SPS CPP was EURO
110.000 earmarked for operational costs of running workshops and containing no overhead for institutions or
salary for cedirectors or assistants. The NATO SPS Committee approved the NATPBRvith cdirectors

from BosniaHerzegovina (Hadzim Hodsic) and Denmark (Frederik Rosén), whilecimrs from UK (Richard
Osgood) and US (Laurie Rush) were added immediately after project launch. The project is hosted by the
Danish Institute for lternational Studies (DIIS) in Copenhagen, Denmark



http://www.nato.int/cps/en/natohq/topics_85373.htm
http://www.nato.int/
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The NATO SPS CPP can be seenasafollow -up t o NATOds role in
where KFOR provided security for designated religious and cultural heritage
sites® and the lessons identified in Operation Unified Protector 4 to protect
Li byads cul t uaTha NATO 8RSiCPR hipe offered an academic and
analytical approach for NATO to consider further integrating and
institutionalising CPP in its operational planning. 6 The stated aim of the NATO
SPS CPP includes developing recommendations on how NATO should
approach the question of policy, doctrine and training related to CPP.
Furthermore, it ai ms to stimulate NATO H eadquarter s and allied nations in
thinking about the challenges posed by the increasingly complex role of
cultural property in armed conflict. This article describes the NATO SPS CPP
project, its methods, activities, and accomplishmen ts so far.

NATOO0s readiness to address CPP

International Humanitarian Law (IHL) provides a comprehensive
framework for protecting cultural property. 7 As of 2016, 26 out of the then 28
NATO Member States are signatories to the 1954 Hague Convention on the
Protection of Cultural Property in the Event of Armed Conflict 8 and its First
Protocol, and many to its Second Protocol, as well as other relevant UNESCO
Conventions. While NATO itself is not a signatory to these conventions,
individual Member States bear the responsibility to comply with their
international legal obligations. Under the 1954 -regime, NATO Member States
are under an obligation to take all feasible care during military operations to
avoid harming cultural property, including avoiding causing damage as a
result of base and infrastructure construction. More specifically, the 1954
Convention obligates Member States -timep opl ar
within their armed forces, services or specialist personnel whose purpose will
be to secure resp ect for cultural property and to co -operate with the civilian
authorities responsi bl e for safeguarding it.

® http://www.nato.int/cps/en/natohqg/topics_48818.htm?selectedLocale=en

* http://www.nato.int/cps/en/natohg/topics_71652.htm?selectedLocale=eBee also
http://www.jallc.nato.int/products/docs/factsheet cpp.pdf

® http://www.nato.int/cps/en/natoha/news _82441.htm?selectedLocale=en

*wSO23ayAaAray3d G(GKS O02yO0SLiidzZ f RAFFSNBYyOSa yR 20SNI I LI o
LINPLISNIieé¢s>s GKS O2yOSLIi 2F WwWOdzA GdzNF f LINRPLISNIieQ gAff 085
" For thorough account of the international legal frameworkKof t & 458 w2 ASNERr@et®S TS 6 H AN
of Cultural Property in Armed Confli@ambrilge: Cambridge University Press.

8 United Kingdom signed the Convention on 30 December 1954, and is currently considering to ratify:
http://www.bbc.com/news/uk-33213911

? Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for the
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However, research conducted by the NATO SPS CPP in collaboration
with SHAPE combined with the general information collected by the NATO
SPS CPP throughout the project indicate that few states have taken steps to
plan or set up a CPP capacity in their milit  ary forces, and CPP remains a
somewhat overlooked topic in training. Considerations are most often limited
to general principles of IHL. However, not least as response to how CPP has
become a complex challenge in many contemporary conflicts, some states
have started to establish more proactive approaches that moves beyond IHL
obligations. For instance, the Italians demonstrates the most active
commitment in the area; similarly, Poland has broad doctrine in place; the US
Army hosts a world famous CPP program and training facilities at Fort Drum,
New York; and the UK recently started to take steps to include dedicated CPP
capacity in their defence forces. Hence, the lack of institutionalisation does
not per se mean that military organisations do not consider CPP. Also, surveys
conducted by the NATO SPS CPP and HQ SACT found plenty of CPP  -relevant
elements in NATO lower level doctrines, and CPP is indeed considered by
NATO Military Headquarters and NATO COEs. Altogether, CPP is not an alien
element to NATO, even if NATO lacks an overview of and a framework for
mainstreaming CPP across the NATO work strands.

The Role of the NATO SPS CPP

When the NATO SPS CPP commenced, the Environment Protection
Working Group (EPWG) provided the lead forum for CPP in the working group
structure. The role of the EPWG was however limited to monitor CPP
developments in NATO and keep the Mil itary Committee Joint
Standardization Board (MCJSB) informed without initiating any work on CPP.
While EP naturally needs to consider CPP as one of its many elements, it was
al so clear that EP for various reasons shou
CPP. The first task for the NATO SPS CPP was thus to start exploring where in
the NATO -framework to accommodate CPP. Consultations were held with a
range of representatives from NATO Headquarters (Brussels), SHAPE, HQ SACT,
and NATO Civil-Military Cooperation Ce ntre of Excellence ( CCOE). In addition
to gathering knowledge, this process contributed to identifying a network of
relevant stakeholders across NATO and S ome of NATOGB s Cen
Excellence, and to socialise the project with academia as well as other
inte rnational organisations and non  -governmental organisations.

Execution of the Convention 1954, Art 7(2)
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Advanced Research Workshops

The subsequent series of Advanced Research Workshops (ARWS)
arranged by the NATO SPS CPP Project brought together key stakeholders
from NATO HQs, other international  organisations (UNESCO, United Nations),
Member States, and leading experts to offer different perspectives on CPP in
a military and operational context. The workshops consolidated networks,
partnerships, and provided a forum for disseminating and discussi ng findings,
perspectives and recommendations of the NATO SPS CPP Project. The actual
work of the NATO SPS CPP Project and the re
Headquarters however took place in -between the workshops. The ARWSs
mostly functioned as events f  or the NATO SPS CPP Project to coordinate work.

The first ARW was held in Sarajevo in June 2015. In order to align the
workshop focus, format and participants as much as possible, the workshop
was organised in close cooperation with key stakeholders in N ATO
Headquarters. The key topics addressed at the workshop were: 1) the
conceptual dimension of CPP; 2) International law, CPP, and NATO; 3) the
role of GIS in a NATO approach to CPP; 4) the role of SHAPE as a focal point
keeper of CPP on behalf of NATO Al lied Command Operations (ACO); 5)
NATO and training related to CPP. The workshop participants included staff
from SHAPE, the CCOE, the Protection of Civilians team in NATO Headquarters
(Brussels), HQ SACTOffice of the Legal Advisor, and SHAPE, as well as non -
NATO subject matter experts.

A main conclusion was that o6Cul tur al prop
legal term. Rather, the expression is a descriptive label for a range of
practices geared towards respecting and safeguarding cultural property in
the event of armed conflict. Some of these practices are obligatory as a
matter of international law, whilst others are not. The workshop outcome
emphasized the tactical and strategic value for NATO of observing CPP, and
the crosscutting nature of CPP. The  workshop also found that to bring forward
the work on CPP, NATO would benefit from knowledge about already existing
CPP activities in member nations. Consequently, SHAPE sponsored a survey
among NATO n ations with the purpose of identifying national best pr actice.
HQ SACT on the other hand, reviewed the integration of CPP in NATO
Standards and in exercises and training.

Furthermore, the workshop also identified GIS 0 Geospatial Imaging
Systems 0 as a critical enabler for considering protection of cultural heritage
during all phases of a military operation. Military operations are an inherently
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geographical practice and maps are key to the planning and conduct of
military operations. Hence, adding a cultural property layer to maps appears
to be a preconditio n for engaging with this dimension of military geography
at the strategic, operational and tactical levels.

The second ARW took place in April 2016 in Turin, Italy, where the two
aforementioned surveys were presented and discussed. The SHAPE survey
sent out on the 30 January 2016 by SH APE Vice Chief of Staff to the National
Military Representations at SHAPE, inviting information about national policy,
doctrine, capacity and best practice related to CPP in order to support the
work of the NATO SPS CPP Project. The survey responses indicated very
diverging approaches to CPP. The HQ SACT survey (within the ACT Legal
community) identified CPP -related material in NATO Standards and the
existence of CPP or CPP -related material in NATO training and exercises. The
findings showed that CPP is integrated in several fields such as a component
of IHL instructions, and in the areas of environmental protection standards
and civil -military relations. Moreover, CPP is included in NATO training and
exercises, buton an ad hoc basis.

In addition to the ARWSs in Sarajevo and Turin, an ARW on training was in
August 2016 held in Krems, Austria. The Terms of References (ToR) for the NATO
SPS CPP Project mentions the production of suggestions for NATO training
material as a k ey outcome, in addition to suggestions for policy and doctrine.
However, in the context of NATO, the development of training material is a
long process that depends on training needs assessment, and thus not a
feasible outcome of an SPS -project. The project therefore adjusted its
outcome goal to developing a compendium of educational materials to be
made available to NATO nations as well as non -NATO countries.

In September 2016, the NATO SPS CPP Project organised a technical
workshop in New York City, USA , dedi cated to NATO Headqu
initiative. A key finding of this workshop was that the technical platforms for
| aunching a NATO o0CPP Viewerdé are simple a
building of cultural property inventories appears far more difficult: the barrier
for realising a NATO CPP viewer is not technical but organisational and
political. The lack of NATO capacity to source and organise data constitutes
a key challenge. For NATO to receive inventory data from a single NATO
Member State would requ ire screening and approval by the other 27 states.
In the end, NATO SPS CPP Project instigated a dialogue between NATO and
UNESCO, UNOSAT and the German Institute for Archaeology to find a
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solution.

Finally, in December 2016, the NATO SPS CPP conference at the
Sanremo | nstitute for Humanitarian Law in Italy brought together some 60
participants for a three -day conference on CPP in NATO and armed conflicts
more broadly. In addition to NATO stakeholders, the conference enjoyed the
participation of represen tatives from UNESCO, United Nations Department of
Peacekeeping Operations /Department of Field Support (DPKO/DFS),
UNOSAT/UNITAR, NATO Defence College, INTERPOL, Smithsonian Institute (US),
International Criminal Court (ICC), International Tribunal for For mer Yugoslavia
(ICTY), US Army, USDefence Intelligence Agency, Defence ministries, and
leading academic experts.

Cooperation and dialogue

Following the spirit of SPS, the NATO SPS CPP Project facilitated
cooperation and dialogue between NATO member countries, partners
including international organisations, and academic experts. Despite the high
attention paid to cultural property in recent conflicts, the NATO SPS CPP
Project stands as the only international initiative that seeks t o advance a
conceptual and practical military approach to CPP in close cooperation with
key stakeholders. As such, the project came to play a role in connecting
allied nations who are in the process of developing CPP mechanisms, as well
as building ties be tween key initiatives in international organisations. Also, the
United Nations Secretariat has been kept in the loop and received outcome
documents, briefings and sometime participated in meetings.

Finally, the enabling role of the NATO SPS CPP Project w ith regard to
bringing toget her stakehol der s and otransl
functions not only stands as a success. It also presents some general lessons
learned about installing crosscutting issues into the silo  -world of defence
organisations. Enga ging with crosscutting issues in an organisation such as
NATO requires skills to translate concepts and objectives across branches and
stakeholders with very different organisational outlooks. In that regard, the
NATO SPS CPP Project benefitted very much f rom the interdisciplinary team of
co -directors, which possessed both broad academic skills as well as profound
experience from working with military organisations.

Update of NATO doctrine AJEPP 2B

The NATO SPS CPP Project team drafted the ANNEX | to STANA G AJEPP
2B on Environment Protection best Practices and Standards for Military Camps
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in NATO-Led Military Operations, which NATO updated in 2016. The annex
seeks to remedy the situations we have seen in Afghanistan where ISAF forces
generally failed to con sider cultural property when building camps and other
infrastructure. In fact, NATO SPS CPP has been able to identify little practical
attention to the rich cultural property environment of Afghanistan in the
processes of rolling out the enormous stabilisa tion project in Afghanistan
including the construction of infrastructure for Afghan national forces and

police. Annex | outlines best practice for considering cultural property building

camps and other military infrastructure in areas of operation, as clea rly
required by International Humanitarian Law.

Policy and doctrine

As the NATO SPS CPP Project commenced its work, some confusion in
NATO HQs surrounded the question of what kind of CPP policy or doctrine
NATO needed to further integrate and institution alise CPP in its operational
planning. The international community and experts tend to address CPP as a
separate thematic issue. Yet, from a military organisational perspective, CPP is
a crosscutting issue that calls for awareness across operational planne rs and
commanders. For that reason, a key finding of the NATO SPS CPP Project is
that NATO does not need a stand -alone policy or a department for CPP.
Rather, NATO needs a set of NATO standards, and a function to mainstream
these standards across relevant  stakeholders so that CPP becomes a natural
outlook of the organisation during all phases of an operation. As NATO
already considers CPP, as verified by the HQ SACT survey in combination with
general findings of the NATO SPS CPP Project, such a mainstreamin g is more
about connecting the dots than building something new. Moreover, it would
easily pave the way for adopting the more proactive outlook needed to deal
with the increasingly complex CPP challenges in contemporary armed
conflicts. Consequently, engag ing CPP more effectively during NATO
missions, planning and conduct is neither rocket science nor a zillion -dollar
expense for NATO Member States. Rather, it seems like a low  -cost high -gain
step to take.

This is an important finding, as nations tend to p ush back new work
areas that may entail financial costs. Hence, when the NATO SPS CPP Project
asked a Member State to raise the quest ion of CPP policy among the 28
nations, the answer was that they were concerned that this would create an
expectation that they took the lead on the strategic work; something they
could not prioritise under their current departmental dispositions. While such



PAGE 26 NATO LEGAL GAZETE

concerns are understandable, the fear that introducing CPP in NATO would
be a costly affair stands unsubstantiated.

In addition, a tendency in NATO HQs as well as among allied nations to
complicate matters unnecessarily, at least that is the impression of the NATO
SPS CPP Project, seems to cause NATO stakeholders to shy away from the
topic. In that regard, the NATO SPS CP P Project noticed that military
personnel, and particularly those who have served in countries rich with
cultural property, like Iraq and Afghanistan, usually appreciate the
importance of CPP based on their own experiences.

In order to ensure that CPP re mains prominently addressed and
incorporated in the operational planning and execution of operation, the
NATO SPS CPP advises NATO to consider the development of a NATO
STANAG (Standardization Agreement) on CPP.
document that recor ds an agreement among several or all NATO member
states 0 ratified at the authorized national level 0 to implement a standard, in
whole or in part, wit h10The STANAG Islmuld embraces er v at i
best practices for implementing IHL obligations as well as wider strategic and
tactical considerations of relevance to CPP in the context of NATO -led
operations. There are two good reasons for commencing this process. Firstly,
to establish agreed NATO best practice on CPP as a crosscutting issue.
Secondly, to establish a process that keeps alive the discussion of CPP in
NATO (a STANAG takes around two years to complete).

If this approach is adopted, then it will require the active involvement
and support of the a llied nations. In this process, it may be very helpful to find
dedicated support from one or two nations to underpin the development of
STANAG and ensuring interim CPP readiness. As the NATO SPS CPP Project has
formed the basis for CPP in NATO, this should not be difficultly nor costly.
Alternatively, it could be considered a possibility to sustain the NATO SPS CPP
Project for these activities. Furthermore, at the national level NATO Member
States and partner n ations may benefit from such an initiative when pursui ng
implementation of national IHL obligations as well as when thinking through
CPP challenges and developing national capacities.

Conclusion

The NATO SPS CPP Project and related initiatives in NATO Headquarters

19 hitp://www.nato.int/cps/en/natolive/publications.htm
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has established NATO as the most progressi ve defence organisation when it
comes to developing military approaches for handling challenges related to
cultural property in armed conflicts. As military organisations generally lack
policy, doctrine and dedicated capacities for addressing CPP, the
deve lopments enabled by NATO initiatives may blaze the trail and drive a
global mainstreaming of military approaches to CPP broadly viewed. NATO
member States and commands should embrace this opportunity and make
sure that NATO takes the necessary steps to con  solidate this development.

*k%
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SOURCRww.unesco.org

Presenting the 1954 Hague Convention for the Protection of Cultural Property
in the Event of an Armed Conflict and its 1999 Second Protocol with a special
focus on peacetime responsibilities

by Jan Hladi k1

Introduction

Alas, the international community has recently witnessed the heinous
crime of massive destruction of cultural property during armed conflicts such
as those in Irag, Libya, Mali, Syria and Yemen. One of the most tragic
consequences of this process of destruction is the result in what has been
referred to by the Director  General of UNESCO |, Ms I rina Bokova, a
cl eansingb®. The i nternat ghp ndads not ocomeuni t vy,
unprepared, having as fundamental tools to answer to this drastic situation
the 1954 Hague Convention for the Protection of Cultural Property in the

! Chief, Cultural Heritage Protection Treaties Section, Division for Heritage, UNESCO, Paris. The current
presentation is based on aimber of my previous presentations on different aspects of the implementation of
' b 9{/ hQa -seiting-inStRineéMdR for the protection of cultural propertywish to thank Ms Agata Russo
for all her help.

The views expressed in this article are sallefse of the author and may not represent the views of NATO,
ACO, ACT, or their affiliated institutions, or any other institution
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Event of an Armed Conflict and its two (1954 and 1999) Protocols. 2

Nevertheless, in order for these instruments to fully reach their r ai son d&°tr e

their universal ratification and implementation must be reached. 3

1. Introducing the 1954 Hague Convention for the Protection of Cultural
Property in the Event of an Armed Conflict and its Second Protocol

1.1. 1954 Hague Convention

The 1954 Hague Convention for the Protection of Cultural Property in
the Event of Armed Conflict (hereinafter 1954 Convention or the Convention)
represents the first international agreement of universal vocation focused
exclusively on the protection of tangible cultural heritage in the event of
armed conflict. Its scope covers  immovable property - such as monuments of
architecture, art or history and archaeological sites - and movable property o
such as works of art, manus cripts, books and other objects of artistic, historical
or archaeological interest as well as scientific collections and important
collections of objects of art. 4 Article 1 of the Convention provides for a
definition of cultural property which expressly co vers both immovable and
movable property, distinguishing itself from other UNESCO Conventions. All
such property is generally protected under the Convention, regardless of its
origin or ownership. At time of its signature, the Convention was identified as
the most important in the whole history of protection of works of art and every
other kind of cultural property. 5

Two fundamental principles lie at the grounds of the concept of the
protection under the 1954 Convention: the safeguarding of and the respect
for cultural property. 6 States Parties to the Convention are therefore required
to take preventive measures for the safeguarding of cultural property not only
in the event of armed conflict, but fore mostly in peacetime before it is too

21954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, adopted at The
Hague, 14 My 1954, full text available dittp://www.unesco.org/new/en/culture/themes/armedconflict-
and-heritage/the-hagueconvention/textof-the-conventionand-its-1st-protocol/#c284179accessed 13
September 2016

% Of the 193 member states of the United Nations, 127 states are party to the 1954 Hague Convention for the
Protection of Cultural Propertiyn the Event of Armed Conflict. A complete list of the member states can be
found athttp://www.unesco.org/eri/la/convention.asp?KO=13637&lanquage=E&order=alatzessed 13
January 2016

* Ibid Article 1

Iy KA | St f S99 HagRedZbrvention frthi Brotection of Cultural Property in the Event of
Armed Conflist 'y | A & 2 NJn@rndtighal JodrdahofiLl@galHnformati@s:1, 41

®1954 Hague Convention (n 2), Article 2



http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
http://www.unesco.org/eri/la/convention.asp?KO=13637&language=E&order=alpha
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late. Such preventive measures include the preparation and periodic update

of inventories of both movable and immovable cultural property, the marking

of such property with the distinctive emblem of the Convention or the
crea tion of special units within the military forces that are responsible for the
protection of cultural property. 7 The paramount importance of the
abovementioned measures is to avoid the devastating consequences that

an armed conflict and its aftermath have o n cultural property.

Article 7 of the Convention is of particular relevance when dealing with
the protection of cultural property in peacetime. The aforementioned article
elucidates the relative military measures the High Contracting Parties have to
insert into their military regulations to ensure observance of the Convention

and foster in the members of their armed fo
cul ture and cultural property of all peopl es
Furthermore, States Parties to the Convention are required , within the

framework of their ordinary criminal jurisdiction, to prosecute and to punish
those persons, regardless of their nationality, who violate its provisions or order
such violations. °

In the event of a conflict not of an international character oc curring
within the territory of one of the Parties to the Convention, each party to the
conflict is bound to apply, as a minimum, its provisions relating to respect for
cultural property. 10 This provision, which is comparable to common Article 3 of
the four Geneva Conventions for the protection of war victims, 1 is of
paramount importance as it sets forth certain standards of treatment during
civil war.

The Convention, administered by the United Nations Educational,
Scientific and Cultural Organization (UNES CO), has, as of 19 February 2017,
127 States Parties, 104 of which are also Parties to the 1954 Protocol
prohibiting the export of cultural property from occupied territories and
requires the return of such property to the territory of the state from where it
came. 12

" |bid Article 3.Cfr. also Article 5 of the Second Protocol

® Ibid Article 7

% |bid Article 28, see also Article 10(b) of the 1999 Second Pratocol

1% |bid Article 19

™ common Article 3 of the four Geneva Conventions of 1949

'2First Protocol to the Convention for the Protection of Cultural Property in the Event of Armed conflict 1954,
full text available ahttp://www.unesco.org/new/en/culture/themes/armedconflictand-heritage/the-hague
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1.2. 1999 Second Protocol

In March 1999 the Second Protocol to the Hague Convention was
adopted. 13 The Second Protocol is supplementary to, and in no way
replaces, the underlying Convention. Also, it is an instrument , Which
consistently advances the level of protection afforded to cultural property by
the 1954 Hague Convention in the following respects: it provides for
conditions in which the notion of omi Il itary
preventing possible abuse s; it further creates a new category of enhanced
protection for cultural heritage of the greatest importance for humanity
which is protected by relevant national legislation and is not used for military
purposes; it elaborates on sanctions for serious viol  ations of cultural property;
and it defines conditions under which individual criminal responsibility applies.
Finally, one of the most important achievements of the Second Protocol is
the establishment of the Committee for the Protection of Cultural Prop erty in
the Event of Armed Confl i ct?The @Gommitieehas o6t he
been granted the powers to aid States that are Party to the Convention and
the Second Protocol in their implementation efforts of both instruments.

The Second Protocol also focuses on the safeguarding of cultural
property in times of peace. Article 5 elaborates further on Article 3 of the
Convention by providing concrete peacetime preparatory measures.
Specifically, it provides for the necessity of preparing inventories, pla nning
emergency measures for protecting against fire or structural collapse, of the
removal of movable property for its in situ protection, and the designation of
competent authorities to enhance the protection of cultural property. 15

Another fundamental as pect in the light of the present analysis is the
introduced issue of enhanced protection. One should note that in addition to
general protection under the Hague Convention, Article 8(1) of the
Convention also provides for so -called special protection , whic h may be
granted to three categories of property. 16 Whilst general protection of cultural

convention/textof-the-conventionrand-its-1st-protocol/#c284179accesed 13 September 2016

3 Second Protocol to the Hague Convention, adopted 26 Mag99, full text available at
http://www.unesco.org/new/en/culture/themes/armedconflictand-heritage/the-2nd-protocol1999/,

accessed 13 September 2016

“The current composition of the Committee is the following: Armenia, Cambodia, Egypt, Georgia, Greece and
Mali elected for a fowyear term (i.e. until 2017); Argéina, Azerbaijan, Belgium, Cyprus, Czech Republic and
Morocco elected for a fouyear term (i.e. until 2019)

Ibid Article 5

21954 Hague Convention (n 2) Article 8(1) providing special protection for a limited number of properties: (1)
refuges intendd to shelter movable cultural property in the event of armed conflict; (2) centres containing



http://www.unesco.org/new/en/culture/themes/armed-conflict-and-heritage/the-hague-convention/text-of-the-convention-and-its-1st-protocol/#c284179
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property is automatic, the same cannot be said for special protection. Two
further conditions must be met. 17 In light of this, the following question arises:
why has th e vast majority of the State s Parties abstained from placing their
cultural sites under special protection? 18 The difficulty in complying with the
condition of adequate distance from a large industrial centre or military
objective for densely -populated, the  technical difficulties in submitting
nominations and the fear of designating cultural property for special
protection because of possible terrorist attacks are only some of the possible
reasons one can imagine.

With the intention of filling in the gaps th  at have been left behind by
the Convention and its regime of special protection, the Second Protocol
introduced the new concept of enhanced protection. The concept of
protection combines aspects of both the special protection regime and the
criteria that a re used for the inclusion of outstanding cultural property in the
World Heritage List under the 1972 UNESCO Convention concerning the
Protection of the World Cultural and Natural Heritage. 19 Under the new
regime of enhanced protection, three cumulative cond itions are set: a) the
cultural property in question must be of the greatest importance for humanity;

b) it must be protected by adequate domestic legal and administrative
measures; and c) it may not be used for military purposes or to shield military
sites.20 If all criteria are met, enhanced protection is granted following the
inclusion of the cultural property in question on the List of Cultural Property
under Enhanced Protection and a declaration of such a decision. Note that

the three abovementioned cri  teria must be fully complied with in order for

cultural property to be granted enhanced protection. 21 Consequently, State s
Parties to the Second Protocol cannot object to requests for enhanced
protection purely on the grounds of political animosity or mutua | non -

recognition, thus avoiding cases such as that of Cambodia in 1972. At that

monuments; and (3) other immovable cultural property of very great importance

7 Ibid Article 8(1) (a) the cultural property in question must be situated at@egaate distance from any large
industrial centre or any important military objective; and (b) such property may not be used for military
purposes

8T0 date, only four High Contracting Parties, namely Germany, the Holy See, the Netherlands and Mexico,
hawe listed cultural property under special protection in the International Register of Cultural Property Under
Special Protection maintained by the Directeeneral of UNESD. Full register available at
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Reqister2016EN gatfessed 12

September 2016.

!9 Convention Concerning the Protection of World Cultural and Natural Heritage, adopted 16 NavEdiie

full text available ahttp://whc.unesco.org/archive/conventiofen.pdf, accessed 12 September 2016.

2 Second Protocol to the Hague Convention (n 13), Article 10.

*! |bid Article 11.



http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/Register2016EN.pdf
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time Cambodia requested the entry of several sites within its territory in the
Register. Due to the opposition of four High Contracting Parties to the
Convention that did not recognize the Government of Cambodia at that
time, the entry was not made. 22

As far as matters relating to criminal responsibility and jurisdiction in the
Second Protocol are concerned, Article 15 sets out the categories of serious
violations, forming a rather stark contrast with Article 28 of the Convention.
Five violations fall within this category: making cultural property under
enhanced protection the object of attack; using cultural property or its
immediate surroundings in support of military action ; extensive destruction or
appropriation of cultural property protected under the Hague Convention
and the Second Protocol; making cultural property protected under the
Hague Convention and the Second Protocol the object of attack; and,
finally, theft, pil lage or misappropriation of, or acts of vandalism directed
against, cultural property protected under the Convention. 23 Article 16 of the
Second Protocol establishes universal jurisdiction with regard to the first three
categories of offences. 24 Article 16 o f the Second Protocol also covers other
penal aspects: jurisdictional issues, extradition, mutual legal assistance as well
as other violations of the Protocol. 25 To facilitate the national implementation
of Chapter 4 of the Second Protocol, in 2016 the Secr etariat prepared a
technical report on this implementation. 20

At this stage, it is useful to provide some concrete examples of countries
implementing such safeguarding measures. In the Netherlands, for instance,

the preparatory measures in peacetime for the safeguarding of cultural
property are covered by the policy for disaster risk reduction, crisis and
di saster response. O0[ N] et wor ks for t he pr e

2 Furthermore, it is useful to notice that, to daféghe Committee has granted enhanced protection in twelve

cases at the Fifth Meeting in November 2010: Choirokoitia (Republic of Cyprus), Painted Churches in the

Troodos Region (Republic of Cyprus), PapiRepublic of Cyprus), Castel del Monte (ltaly);

At the Sixth Meeting in December 2011: Kernavé Archaeological Site (Republic of Lithuania);

G GKS 9A3KG aSSiAay3a Ay 5SOSYOSNI wnmoY 2ttS8SR /AlGe 27
(Azerb A2 y0o X D2odzadGly w201 ! NI /dzf GdzNF £ [ yRaOlI LIS o! 1T SN
(Belgium), Neolitic Flint Mines at Spiennes (Belgium), Plmtiretus HouseéNorkshopsMuseum Complex

(Belgium) At the Eleventh Meeting in December 2016: HistaliMonuments of Mtskheta (®egia) and Tomb

of Askia (Mali).

% second Protocol to the Hague Convention (n 13), Article 15.

** |bid Article 16.

* |bid Articles 17 ff.

%8 Available ahttp://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CL T/pdf/Repotiligationschapter4
en_20120306.pdfaccessed 5 October 2016. Please lvi S G KS wSLI2 NI LINBLI NBR o6& 5N
University of Cambridge with the author on the file.
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heritaged have been established in towns and
networ ks include a broad scope of heritage institutions: museums, archives,
libraries, churches, mills, management of monuments and archaeological
services. Moreover, continuous co -operation is sought with the forces of the
police and fire brigades. The network receives financial support from the
Dutch government (through the Mondriaan Foundation). 27 Likewise, Finland
has adopted relevant peacetime safeguarding measures against the
foreseeable effects of an armed conflict in order to implement Article 3 of the

Con vention. The Ministry of Education and Culture set up an advisory body for

the protection of cultural property from 19 May 2010 to 31 December 2012.

The goal of this advisory b ody was to promote long -term co operation
between different stakeholders and to d eal with issues involving various
branches of administration. 28

The original Hague Convention is still open for ratification, accession
and succession, and it will continue to grant a basic level of protection for its
State s Parties. The Second Protocol wil | instead grant an additional, more
sophisticated form and  a higher level of protection for the Parties wishin g to
obtain it. It is of the utmost importance that States implement the 1954 Hague
Con vention and its Second Protocol to increase the protection of cultural
property both in peace and in wartime and protect the cultural property in
their territories against the effects of dangers during armed conflict, such as
illicit trafficking or human -caused or natural disasters.

2. Pre-conflict peacetime  responsibilities

2.1. Guidelines for the implementation of the 1999 Second Protocol to
the Hague Convention

The recent conflicts in Afghanistan, Irag, Mali, Syria and Yemen, to
name a few, have proven stronger than ever the deeply -rooted problems
national aut horities and the international community are confronted with in
their attempts to protect cultural property in times of armed conflicts.

The Preamble to the 1954 Convention perfectly captures the general
feeling of despair sensed across the world whenever images of intentional
destruction of cul tur al property surface. T

#" Consideration of national reports on the implementation of the Second Protocol, 2023, considered
during the Eighth Meeting of the Committee for tReotection of Cultural Property in the Event of an Armed
Conflict, CL-L3/8.COM/CONF203/9, Paris 4 December 2013. See in particular para.35.

%8 |bid para. 148.
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to cultural property belonging to any people whatsoever means damage to

the cultural her it a@dMhat thén mayl niankindaconcretelyd 6 .
do in order t o prevent, or at least limit to the farthest extent possible, such
destruction?

The answer is found in Part Il of the Guidelines for the Implementation of
the 1999 Second Protocol to the Hague Convention. Part Il specifically
focusses on possible preventive measure States could take to achieve an
overall safeguarding of cultural property in time of peace. 30 Paragraphs 27 to
29 of the Guidelines mirror the provisions of Article 5 of the Second Protocol.
Note however the suggested list of preparatory measures is, by no means
intended to be exhaustive. Single State Parties are furthermore encouraged
to take any measure which is deemed to be consistent with the purposes of
the Second Protocol. The Committee encourages the State s Parties to
cooperate, bot h at the national and at the international level, with non -
governmental organisations dealing with such matters, as well as to
exchange information regarding national policies and practices. 3
Additionally, paragraph 30 of the Guidelines obliges Parties, to the maximum
extent possible, to remove movable cultural property from the vicinity of
military objectives or to provide an adequate in situ protection and not to
locate military objectives near cultural property, as stated in Article 8 of the
Second Proto col.

The enhancement of the principle of protection at a pre -conflict stage,
not only obliges the State s Parties which are hosting the cultural property that
is at risk, as mentioned up to this point, but also poses a positive obligation on
whoever conside rs making cultural property the object of an attack.
Therefore, limiting attacks to military objectives would be a large step towards
achieving greater protection for cultural property. 32 Being civilian property,
cultural property as such should not be made the object of a direct attack.

#1954 Hague Convention (n 2).

% Guidelines for the Implementation of the 1999 Second ProtoctihéoHague Convention of 1954 for the

Protection of Cultural Property in the Event of Armed Conflict, 12 December 2011, Amended by the fourth

Meeting of the Parties to the Second Protocol to the Hague Convention of 1954 for the Protection of Cultural

Propety in the Event of Armed Conflict (UNESCO Headquarters, 12 Decg26i full text available at
http://unesdoc.unesco.org/images/0018/001867/186742E yatfcessed 14 September 206S NB A y I F (1 SNJ Wi |
DdzA RSt AySaQo

L Annex Il of the Guidelines additionally contains the form to request international assistance from the

Committee.

¥Jeanat NAS | Sy O1FSNIlas WhSs NMzZ Sa F2NJ KS LINRGSOGAZY 27F
International Review of the Red Cros835
https://www.icrc.org/eng/resources/documents/article/other/57jq37.htpaccessed 14 September 2016.
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This is one of the limits set out by international humanitarian law. Cultural
property can only be attacked if it becomes a military objective. The
definition of military objective, contained in Article 52(2) of the 1977
Add itional Protocol | to the 1949 Geneva Conventions 33 and adopted by
Article 1 of the Second Protocol contains two criteria which have to be
fulfilled cumulatively before objects can be destroyed, captured or
neutralized. 34 For this reason, the concept of mili  tary objective is tightly linked
to that of the military necessity to attack certain objects during an armed
conflict. The concept of military necessity aims to pose limits to armed conflict

and such limits are imposed following humanitarian concerns. It i s thanks to
these limits that damage to cultural property , irrespective of the nature the
damage, can be avoided in the event of an attack.

Additionally, Article 10(c) of the 1999 Second Protocol provides that in
order for there to be the possibility of gr  anting enhanced protection, cultural
property must not be used for military purposes or to shield military sites, and a
declaration by the involved State Party must be made in this sense.

One further issue that is worthy of being mentioned whilst analysin g
pre -conflict responsibilities, is the technical assistance provided by UNESCO as
explained in paragraphs 150 and following of the Guidelines. State s Parties

may call upon UNESCO for its technical assistance in order to prepare the
protection of their cul tural property which is deemed to be at risk in case of
an armed conflict. 35

2.2. Importance of the training of the military

It is of paramount importance to carry out activities aimed at raising
awareness on the issue of protecting cultural property in the event of an
armed conflict, such as training military forces. UNESCO has organized a
number of workshops on the protection of cultural property, with a particular
focus on the military. Furthermore, it commissioned the elaboration of a series
of informatio n notes on the implementation of military aspects of the Second
Protocol. Two other specific activities should be mentioned. The Secretariat
contracted the University of Newcastle to prepare training materials for the

% Protocol Additional to the GenavConventions of 12 August 1949, and relating to the Protection of Victims

of International Armed Conflicts (Protocol 1), 8 June 1977, full text availabkgpat//ihl -
databasescrc.org/applic/ihl/ihl.nsf/INTRO/47Gccessed 14 September 2016.

¥Jeara I NAS | Sy O1FSNIlas WhSs NMzZE Sa F2NJ 6KS LINRGSOGAZY 27F
% Guidelines for the Implementation of the 1999 Second Protocol to the Hague Canvént?5), paragraph

150.
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military. The Secretariat also commiss ioned the

International Institute of

Humanitarian Law in Sanremo for the preparation of a military manual as a
practical guide for military forces on the implementation of the rules of
international law concerning the protection of cultural property during armed
conflict. The Manual was launched officially at the beginning of December

2016.36

3. Post-conflict peacetime responsibilities

31. Strategy for Rei

Culture and the Promotion of Cultural Pluralism in the

nf or ci

ng UNESCOOds Act

Event of Armed Conflict

As mentioned above, the raising of awareness amongst the public is
key to the central problem which we are confronted with. The Strategy for
Acti on
of Cultural PI uralism in the Event of Armed Conflict, adopted by the 38 th
session of the General Conference (Paris, November 2015),
such a concept. The Strategy elucidates some of the most worrying
consequence s of armed conflict on cultural heritage. Th e targeting of
individuals and groups on the grounds of their cultural and religious
background, the intentional and systematic destruction of cultural heritage,
the denial of cultural identity, defined by the UNESCO Director -General, Ms
| ri na Bokcowlat,uraad G&38laedathe sacognjtion of the fact that
attacks against cul tur al her
rights and security are only some of the issues at stake. The Strategy highlights
some necessary steps that should be  taken in the immediate aftermath of an
armed conflict. With the goal of granting people in areas affected by armed
conflict access to culture in all its expressions, the Strategy highlights some
necessary steps that should be taken to enable these people

Reinforcing UNESCO©OGSs

identities and fundamental rights. 39

The objective of

UNESCO
recover the loss of cultural heritage and diversity following an armed conflict.

for the Protecti

37 revolves around

itage and divers

to preserve their

is to strengthe)

% Full text available atttp://unesdoc.unesco.org/images/0024/002466/246633e.paécessed 19 February

2017.

%" please see further the Records of the Gen@ahference 38th session Resolutions, Paris,18 November
2015http://unesdoc.unesco.org/images/0024/002433/243325e.pdfcessed 03 October 2016.

Be KS G SNY WO dabas uzdtliby thedireStiBygniral gt WRESCO, Ms Irina Bokova in a public
statement on the situation in Iraq in August 2014, and is now used to raise awareness on the systematic and
deliberate nature of attacks on cultural heritage and diversity perpetrétgdiolent extremist groups.

ULONF G838 F2N wSAYyF2NDAY 3

bo{/ hQa

Pluralism in the Event of Armed Conflict (n 31), paragraph 6.

1 OGA2y F2NJ GKS t NP
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UNESCO aims at developing new strategic partnership s with selected actors,
with the aim of constructing operational tools and mechanisms that would
enable States to effectively implement the provisions of the UNESCO
Conventions. 4% One of the most challenging operations recognized within the
Strategy is the monitoring and initial assessment of damage, destruction,
looting and llicit trafficking of cultural property. It is necessary to
preventatively prepare a capacity for collectin g data in order to prevent
additional losses and engage in long -term planning for recovery.
Simultaneously, one could address impunity and ensure that perpetrators can

be held accountable. 41 If requested by national authorities, UNESCO provides
assistance in the form of training, technical assistance, advice or, lastly, direct
intervention by UNESCO and international stakeholders. The main aim of such
efforts, however , must remain the raising of awareness amongst all involved
parties. That means including in  this process tourists, youth, museums and
private collectors just to name a few.

Specific attention should also be paid to the fate of stolen cultural
property in Iraq, Libya, Mali, Syria and Yemen and its reporting to the relevant
authorities. 42 The fundamental focus of UNESCO is therefore to enhance any
possible support fo r national authorities in order to enable them in assessing,
planning and implementing programmes for cultural heritage rehabilitation
and preservation, as wellas  promoting the mentio ned cultural diversity.

The latest effort by UNESCO is the intention to facilitate a stronger and
more engaged cooperation with the International Criminal Court (ICC), in the
investigation of cases regarding violations of Article 8(2)(e)(iv) of the Rome
Satute, which qualifies as war crimes direct attacks against buildings
dedicated to religion, education, art, science or charitable purposes, historic
monuments. 43 Of particular interest in this regard was the recent decision of
the ICC Trial Chamber VIII i n the case of the Tuareg Islamic extremist Ahmad
Al-Fagi Al-Mahdi, who was found guilty of the war crime of attacking, in 2012,
nine mausoleums and the secret gate of the Sidi Yahia mosque - a UNESCO
World Heritage Site - in Timbuktu, Mali. Al -Mahdi was se ntenced to nine years
imprisonment. This case constitutes a landmark judgement and represents a

“°|bid paragraph 12.

! Ibid paragraph 20.

2 |bid paragraph 21.

“3please view the Rome Statute of the Internatib&riminal Court available https://www.icc-
cpi.int/nr/rdonlyres/ea9aeff-5752-4{84-be94-0a655eb30e16/0/rome_statute english.pdfccessed 5
October 2016.
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crucial step towards the universal recognition of the importance of cultural
heritage for humanity as a whole. 44

In light of the abov e, the importance of a join t co operation between
UNESCO and the military becomes quintessential, especially if one considers
that respect for cultural property by military personnel facilitates the planning
and the conduct of military operations and wins the hearts and minds of the
population.

*k%

* SeeThe Prosecutor v. Ahmad Al Fagi Al Mal@@ie01/12-01/15 https://www.icc-cpi.int/mali/al-mahdi
accessed 03 Odver 2016.
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Cultural Property Protection and the Law of War Crimes

by Prof . Roger OdKeef e

In September 2016 the International Criminal Court (ICC) convicted and
condemned to imprisonment an Islamic militant for his part in the iconoclastic
destruction during the civil war in Mali of ten precious historic and religious
monument s, ni ne of them on UNESCOG®OGs 0 Wor |
commentary cast the decision as novel. In reality , it was nothing of the sort.
The law of war crimes has long outlawed the wanton destruction or damage
and the misappropriation of cultural property in armed conflict, and
perpetrators of such acts have repeatedly been brought to book in b oth
international and national criminal courts.

The | CCés judgment, alongside the oblite
treasures in Syria and Iraq, have thrown into relief the role, actual and
potential, of the law of war crimes in the protection of cultu ral property in

armed conflict. Yet it should not be thought that extremists alone are

"t NRFSA42N w2aSNI hQYSSTFS Aa tNRTSaa2N) 2F tdzot A0 LydSN
author of The Protection of Cultural Property in Armed Corfleimbridge University Press 2006, paperback

reissue 2011) anthternational Criminal LawOxford University Press 2015).

The views expressed in this article are solely those of the authors and may not represent the views of NATO,

ACO, ACT, or their affiliated institutions, or any other institution.
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punishable under the laws of war in this regard. The intentional and unlawful
destruction, damage or appropriation of cultural property in international or

non -internati onal armed conflict can result in the prosecution for a war crime,

in an international or national court, of any culpable individual. This inc ludes
service personnel of all a llied nations.

What follows is a brief account of the law of war crimes as it rel ates to
the protection of cultural property in armed conflict.

War crimes in general

The law of war crimes comprises those rules of the law of armed conflict
that give rise on their breach to the criminal responsibility of implicated
individuals. Culpable persons may include not just those who physically
commit a proscribed act , but also those who in some other way participate
intentionally in it. They may include too military commanders who fail,
intentionally or negligently, to take all necessary and reas onable measures
within their power to prevent or repress such acts or to submit them to the
competent authorities for investigation and, where appropriate, prosecution.

It should go without saying that a legal precondition to a war crime is the
existence o f an armed conflict, whether international or, in relation to a
smaller range of offences, non -international. In order to qualify as a war

cime, t he act mu st al so have some ©O6n%2ot,usd to
synonymousl vy, mu st b edorédcalsossoecli ya trgeThadvisi thehdd t o
existence of the conflict must , at a mini mu
perpetratords ability to commi:t [the c¢cri me],
the manner in which it was committed or the purpose for which it was

commi t ¢ &exf) .the act must be committed intentionally and with
knowledge of all legally relevant facts. 6 Finally, and perhaps again obviously,
the act must violate a substantive rule of the law of armed conflict and one

?See e.gProsecutor vAkayesu ICTRO6-4, Appeals Chamber, Judgment, 1 June 2001, paraPtddecutor v.
Stakd, Appeals Chamber, Judgment9#24-A, 22 March 2006, para 342.

3Seee.gt N2 a S O dzii,2M93-19Appedls Ghamber, Decision on the Defence Motion for bitetbry
Appeal on Jurisdiction, 2 October 1995, paraFi@secutor vRutaganda ICTRO6-3-A, Appeals Chamber,
Judgment, 26 May 2003, paras 5690.

*1CC Elements of Crimes, 488P/1/3(part HB), art 8(2), common final element.

® Prosecutor v. Kunarat al, IT96-23 & IT96-23/1-A, Appeals Chamber, Judgmepdra 58. See also e.g.
Rutaganda(n 3), paras 56&70; Prosecutor vkatanga and NgudjoldC@1/04t 01/07-717, PreTrial
Chamber, Decision on the Confirmation of Charges, 30 September 2@8B0.

({88 So3d w2YS {GFddziS 2F GKS LYGSNYFaGA2YFE [ NAYAYLFf |
art 30.
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resulting on violation in individual criminal responsibility.
War crimes against cultural property

There is a range of customary and treaty -based war crimes to which
unlawful acts of hostility against and misappropriation of cultural property
may give rise. Some of these are exp ressed in general terms applicable
variously to all civilian objects, 7 to any town or place, 8 to undefended towns,
villages, dwellings or buildings, °t o 6t he enemyods propertyd or
an a dv e ¥0soa toyaddl ,property protected by the relevant Geneva
Convention. 11 Others relate specifically to cultural property, even if the term
itself may not be used. 12 The precise charge brought will depend on what is
alleged and in what type of armed conflict, as well as on how the subject -
matter jurisdiction of the international or national court in question and, in
national cases, any applicable penal legislation or pertinent treaty provision is
formulated. The same substantive violation of the international law of armed
conflict may be prosecuted under diffe rent rubrics in different courts.

Starting with customary international law, one way or another i whether
as an offence in relation to property more generally or as an offence
specifically in relation to cultural property, however described i all intentional
and unlawful destruction, damage and appropriation of cultural property in
either international or non -international armed conflict is punishable under
international law as a war crime. The same goes for intentionally launching an
otherwise -lawful attack in  the knowledge that it will cause incidental damage

"See e.g. Rome Statute, art 8@J{i) and (iv); Protocol Additional to the Geneva Conventions of 12 August

1949, andrelatingtéi KS t N2 GSOGA2Y 2F +#AQ0GAYa 2F LYGSNyrdAazylrt

art 85(3)b) and €).

8 Rome Statute, art 8(D)(xvi) and €)(v). Consider also Statute of the International Criminal Tribunal for the

former Yugoslavia, S/2570443 & Mddbo 0 X ! YYSES | & | b0SORWOR GABLA/Z¢ G 2{si/1al

GATE13SaQuo

°See e.g. Rome Statute, art 8@9]{); ICTY Statute, artcy(

¥5ee e.g. Rome Statute, art 8(Jkiii) and €)(xii) respectively. Consider also ICTY Statute, ait 3(6 WLJdzo £ A O 2 N

LINR @F GS LINRPLISNIi & Q0 @

1see e.g. Rome Statute, art 8@J{v); ICTY Statute, artd)( Convention (V) relative to the Protection of

I AGAT ALY tSNE2Yy& Ay ¢AYS 2F 21 NI DSYyS@Fs wmu ! dzZ3dzad wmdn

2See e.g. RomBtatute, art 8(2)f)(ix) and €0 6 A G0 O WodzA f RAy3a RSRAOIGSR G2 NBf
/

OKFNRGIFOES LizNLI2aSas ol yR8 Kda baMNW@ (VAR 2yWEaa RER ALO/ @ ¢
charity and education, the arts and sciendés} 4 G 2 NA O Y2y dzySyida FyR g2NJa 2F | N
(KS tNRGSOGARZY 2F /dzf GdzNI f ¢ NBLISNI& Ay GKS 9@S8Syd 27 |
|2y @Sy A2y Q0 NI Hy FyR {802y R t NE ichofCuliural G KS | I 3 dzS
t NELISNI& Ay (GKS 90Syd 2F I NY¥SR /2yFtA0GE ¢KS | 3dSs
HME NBFSNIOfS (2 wWOdA GdzaNF £ LINRLISNI &8 Q | @0 REWKRNBR2 NWO M ¢
monuments, worksof NII 2 NJ LJ I OS&a 2F ¢2NBKAL] 6KAOK O2yadAddziS Kk
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to cultural property which would be clearly disproportionate to the concrete
and direct overall military advantage anticipated. The latter, however, could
not be prosecuted before the ICC. 13

In practice, t he more generic war crimes pertaining to property have
proved as useful when it comes to cultural property as the more specific. 14
Take, for exampl e, the war c¢crimes of Oplund
and 6devastation not justiyfi edsr ey wmb)lofht arry i
the Charter of the International Military Tribunal at Nuremberg granted the
Tribunal jurisdiction. It was under these heads that several of the major
German war criminals were convicted for their roles, contrary to the
custo mary laws of war, in the systematic emptying and levelling in World War
Two of the galleries, museums, libraries and historic buildings and sites of
occupied Poland and the Soviet Union, as well as in the continent -wide
seizure of Jewish -owned collections. 15 Almost sixty years later, in P r | Bognian
Croat forces were held by the International Criminal Tribunal for the former

Yugoslavia (ICTY) to have committed the war crime of, interalia, O0devastatio
not justified by mil it ar yiclen3éld e sosfi ttyhtbe T rrii bt
Statute, in relation to their deliberate, unlawful destruction of eleven Ottoman

mosques in Mostar and Stolac and of the World Heritage -listed Ottoman Old

Br i dgStari Ma3to ) from which the for merlt The wn t a
destruction of the Sultan Selim mosque in Stolac was additionally held to

constitute the customary version of the grave breach of the Fourth Geneva

Convention, triable under article 2( d) of the ICTY Statute, 17 o f bextensi v

¥ See Rome Statute, art 8(B)(iv), with no equivalent provision for nenternational armed conflict.

*In addition to the cases mentioned in the text, S@®sector v. MPet al, Zadar District Court, K 74/96, 24

July 1997, in which nineteen persons were convidtedbsentiaof war crimes for their roles in the

bombardment of the historic centre of Zadar, Croatia, in 1991, including the deliberate targetingmkthe

Romanesque church of Saint Donatius and the Romanesque cathedral of Saint Anastasia. Charges were

brought by reference tointer alig, the customary rule codified in art 25 of the 1907 Hague Regulations, which

prohibits in international armed conflidt KS WIF GGF 01 2NJ 0o2Yol NRYSyiGs o6& é6KIFGS
places or buildings. The ICC enjoys jurisdiction over the same war crime pursuant to Rome Statute, art

8(2)0)(v).

®See Judgment of the International Military Tribunal for the Trial of GarMajor War Criminals, Nuremberg,

30 September and 1 October 1946, Misc No 12 (1946), Cmd 6964, reproduced (1841@rikian Journal of

International Lawl72, especially 238, 287 and 330.

®Seet NP & S O dzietINIFOB 744T Nfiah Ghamber, Judgment, 29 May 2013, vol 3, parax;158% and

159cmp pmd Ly GKS S@Syidsxs Ay | O0O2NRIFIYyOS 4gA0GK GKS L/ ¢, Qa |
convicted on these facts solely of the overlapping but morec#jpewar crime, constituted by the same acts, of
WRSAGNHZOGAZ2Y 2NJ gAf Fdzf RIYF3IAS R2yS (G2 AydidhisidziAz2ya RS
resulted in the unwitting failure to enter a conviction in respect of the Old Bridge, a poinbnappeal by the

Prosecutor.

" See also Rome Statute, art 8&J{v).
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destruction ... of property, not justified by military necessity and carried out
unl awfully anf®d wantonl yo.

As for those war crimes pertaining to cultural property specifically,
contemporary customary international law embodies individual criminal
responsibility for, 19 and the Rome St atute of the International Criminal Court
grants the ICC jurisdiction over the war crime of, 20 intentionally directing

attacks against Obuil dings dedicated to rel
charitable purposes, [ and] hi s ttesnatioma omo n u me n
non -international armed conflict, unless the building or monument constitutes

a military objective. It was to this offence that the accused in Al-Mahdi

pleaded guilty before the Court in 2016 for his role during the non -
international armed c¢ onflict in Mali in the premeditated, systematic

destruction of nine sacred mausoleums and a sacred mosque door, 21 all
many hundreds of years old, all of great spiritual significance and all bar one
inscribed on the World Heritage List pursuant to the World Heritage

Convention. 22 |n trials before the ICTY, intentional unlawful acts of hostility
against cultural property have been prosecuted as the war crime of

0destruction or wi |l ful damage done to i nst
charity and education, the arts and sciences, historic monuments and works

of art and scienced, as the offadmtte i s f o
Tribunal s Statut e, a provision treated as &

international armed conflict alike. 23 It was under this h ead that the respective

accused in Strugar and J o k iwkre convicted for their parts in the
bombardment of the World Heritage -listed Old Town of Dubrovnik on 6
December 1991. 24 The accused in Bl agKof dPIllavyfal etBrilidni n,
Mar tand Pr |werle similarly convicted of this offence in respect of the

®Seet NEt&lgn 16), vol 3, paras 1548549.
Y see e.gProsecutor v. NB I, t9986-A, Appeals Chamber, Judgment, 3 April 2007, para 337
2 See Rome Statute, art 8(B)(ix) and (€)(iv).
! prosecutor v AWahdi, IC@1/12-01/15-171, Trial Chamber, Judgment and Sentence, 27 September 2016.
2 Convention concerning the Protection of the World Cultural and Natural Heritage, Paris, 16 November 1972
OW22NIR | SNAGIFI3S /2y @SyiArz2yQuo
2 Article 3() of the ICTY Statute additionally grants the Tribunal jurisdiction over criminal misappropriation of
cultural property, whether in international or neimternational armed conflict, speaking of the war crime of
WESAT dzZNB 2F XOMSWASOQ® T2 KW A RO2YSa G2 GKS w2Y$S (G {dz
cultural property must be prosecuted as a more general war crime against property under Rome Statute, art
820 0 A B0 OWMHSBEGSY&AADBS X | LILINE kiNdetesshyRnl caried obdNR LISNII & = v
dzy f I 6 Fdzf £ &8 | yRboONWARYO QWX A8XT yypgBHOOBKS SySyeaua LINRLISN
AYLISNY A @St e RSYIlIYyRSR @hki) (@iodmuthtis m@andigiodakt 8(A0)(2vior 6 I NQ O 2 NJ
©(v) (pilage). } _ _

SeeProsecutor. Jokd, 1T-01-42/1-S, Trial Chamber, Sentencing Judgment, 18 March Z304gecutor v.
Strugar 1T-01-42-T, Trial Chamber, Judgment, 31 January 2005.
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systematic destruction of cul tural prXoperty
while thosein Ha d hi h as and dGweig ledrejacquitted of the same offence
in respect of analogous acts. 26

It might be not ed by way of aside that the precise charge brought by

the Prosecutor in  Al-Mahdi and the acceptance of it by the Pre -Trial Chamber

and Tri al Chamber are open to question. TF
meaning of the international law of armed conflict, me ans O6acts of vio
against the adversary, whether i ncustoindrye nce or
words of article 49(1) of 1977 Additional Protocol | to the Geneva Conventions

(6AP 1 0) . I n other words, O6attacksoO0 &ee acts
it its military forces or persons, objects or places under its control. Even if

committed in the context of an armed conflict, the hands -on razing with
pickaxes and a bull dozer of cul tur al proper

which the accused in  Al-Mahdi was held to bear criminal responsibility, does
not amount to an O6att ackmMl eatg aalnesne tthoat 6 dpirroepc
attack against it, in the words of article 8(2 ) (e) (iv) of the Rome Statute, the

war crime of which the accused was convicted. 27 |t amounts, rather, to the
war cri me of 0[d]estroying é t he property
destruction €& be I mperatively demanded by t|

as found in Rome Statute, article 8(2 ) (e) (xii). But be that as it may.

As regar ds treaty -based war crimes, the 1954 Hague Convention, AP |
and, most expansively, the Second Protocol to the 1954 Hague Convention
each contains a provision or provisions on individual criminal responsibility for,

* SeeProsecuton® . f, IS5 4T3 Trial Chamber, Judgment, 3 March 2a0% count being vacated in
Prosecutowr.. f I ,ON9%18-A, Appeals Chamber, Judgment, 29 July 2B@dsecutor.Y 2 NRA S I,y R 2
IT-95-14/2-T, Trial Chamber, Judgment, 26 February 2001, one count being overturnedh a S O dzii 2 NJ @
Iy R 2 B881183-A, Appeals Chamber, Judgment, 17 December 2B@&ecutovd t f IFA-OA o
39&40/1-S, Trial Chamber, Sentencing Judgment, 27 February Pe@&cutov® bl f SGAt A JIFF YR al NI
98-34-T, Trial Chamber, Judgment, 31 March 20@®secuttdl) @ ., NGBI36 T4 Tial Chamber, Judgment,

1 September 2004; N2 & S O dzii 2INg5-1A-T,altiaNdhamiber, Judgment, 12 June 200R.In A6) (n

relation to the Baba Besir mosque in Mostar and the Sultan Selim mosque in) Stolappeal at the of

writing. See also, not dissimilarly, the peatorld War Two national case ®fial of Karl Lingenfelder

Permanent Military Tribunal, Metz, 11 March 1947, 9 Law Reports of Trials of War Criminals 67.

*®prosecutov® | F ROA K| &l vy aATORG-T, TrialChanbes, dabidment, 15 March 20@@secutor

@d +I$03-67%TETrial Chamber, Judgment, 31 March 2016, on appeal at time of writing.

*"Indeed, see, previouslikatanga and Ngudjoltn 5), paras 266269; Prosecutor v. NtagandaC01/04-

02/06-309, PreTrial Chamber, Decision Pursuant to Article 6a)7a0d p) of the Rome Statute on the Charges

of the Prosecutor Against Bosco Ntaganda, 9 June 2014, paPagtgcutor vKatangg 1C@01/04-01/07, Trial

Chamber, Judgment pursuant to article 74 of the Statute, 7 March 2014, parggd®iting as authority the

ICTY Appeals Chamber judgmenti@ NRK 6Hp 0 X GKSNBE (GKS ¢NAodzylf NBOKEta
Articlendp 2F ! RRAGAZ2Y T tNRG202f L lFa alOtGa 2F @A2t SyOoS

SNY S
Y 2 NJ
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variously, unlawful acts of hostility aga inst and misappropriation of cultural
property in armed conflict, 28 although none of these has yet served as a basis
for prosecution in international or national war crimes proceedings. 29 Each of
these treaties also imposes obligations  on States Parties with respect to the
suppression of the relevant offences through their own or another state
partydés criminaPk | aw and courts.

Sentencing for war crimes against cultural property

When it comes to sentencing, international courts have considered three
factors as especially relevant to the gravity of crimes against cultural

property. 31

The first is the social significance f local, national and international i of

the cultural property and of its destruction or damage. The ICTY in Kraj,i gnik
dealing with the destruction of Bosnian Muslim and Bosnian Croat cultural
property, including the Alidha mosque in Fo

Arnaudija mosque in Banja Luka (dating from 1594), held that the sentence

could permissibly reflect the cotustiengfarences
the groups targeted. 32 Likewise, in Al-Mahdi , the ICC had regard to the

religious, symbolic and emotional value of the buildings destroyed to the

inhabitants of Timbuktu when assessing the seriousness of the crimes

committed. 33 In terms of natio nal significance, the ICTY Trial Chamber in

% See 1954 Hague Convention, art 28; AP |, art 8§(8€econd Hague Protocol, arts 15(1) and 21.

2 War crimes within the meaning of art 28 of th854 Hague Convention fall within the jurisdiction of the

Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period

of Democratic Kampuchea, a special national criminal court mandated to try the remnaheskfimer Rouge

leadership, but no charges have been laid on this basis. See art 7 of the Law on the Establishment of

Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period

of Democratic Kampuchea, as anded 27 October 2004, NS/RKM/1004/006, read in combination with

Agreement between the United Nations and the Royal Government of Cambodia concerning the prosecution

under Cambodian law of crimes committed during the period of Democratic Kampuchea, PhnbntBene

2003, art 2.

¥'See 1954 Hague Convention, art 28; AP I, art 85(1) and the grave breaches provisions of the respective

Geneva Conventions; Second Hague Protocol, artscd®2)nd 21.

¥ More mundanely, the extent of the damage to the cultural peaty weighed against the accusedSirugar

(n 24), para 4602 {nR24), para 53 andl-Mahdi(n 21), para 78.

2t N2 a S Odzii 2,NBO@BO-Y, NdalZhadek, Judgment, 27 September 2006, para 1148, dealing not with

war crimes but with the crimegainst humanity of persecution in respect of the discriminatory destruction of

cultural property.

% AFMahdi(n 21), para 79. Abidems  LJF NI Ty ¥ GKS / 2dz2NI 20 ASNBSRY WeKS YlI
importance to the people of Timbuktu, who admired them amere attached to them. They reflected their

commitment to Islam and played a psychological role to the extent of being perceived as protecting the people

2F ¢AYOdzl Gdzd X w¢BKS LIS2LX S 2F ¢AYodzZl iidz ¢SNa&l O2ff SOGA
O2yRAGAZ2Y Ay (GKS O2dzNBS 2F aeyvyoz2fAl0 YFHAY(daSylyOS S@Syi
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Strugar, quoting article 1( a) of the 1954 Hague Convention to the effect that

cul tur al property protected by the Convent.i
i mportance to the culturabP*hédi ttdhqpae @ft hjfeal]vi |
the offence at issue is to be understood &
particul ar i ndividual 98, and that the conse:q

victim could be said to be grave. 35 In the same vein, the ICC in  Al-Mahdi

viewed th e effect on the people of Mali of the demolition of the mausoleums

as a factor going to the 0p &rAsffordnteinationalgr avi ty
significance, the ICTY in J o k,idéscribing the war crime of destroying or

wilfully damaging historic monum ent s and wor ks of art as
val ues especially protected by3dbsewedithatt er nat i
the attack on the Ol d Town of Dubrovni k was
heritage of S3BinmaMakdi nddhe | CC remagdnral t hat
international community, in the belief that heritage is part of cultural life, is

suffering as a result of the destruction of

The presence of the cultural property on the World Heritage List was
taken in Strugar, J o k antl Al-Mahdi 40 to add to the gravity of the crime, in
the last two cases explicitly on account of what the List implied in terms of the

social significance of the property. The ICTY drew attention in J o k tolthe
statement in the preamble to the World Heritage C onvention that
6deterioration or di sappearance o f any ite

constitutes a harmful impoverishment of the heritage of all the nations of the

wo r 14dThe ICC noted in Al-Mahdi that, as nine of the ten buildings

destroyed were inscribed on the World Heritage List, their destruction
affected 6not only €é the direct victims of

were among the most cherished buildings of the city and they were visited by the inhabitants of the city, who

used them as a place for prayer whileys8 dza SR G KSY Fa LIAEINRYIFIAS t20F0GA2y &«
3 Strugar(n 24), para 232 (citations omitted)he reference in the provision is to the population as a whole of

A4 GS LINIeod {SS Sdad w23ISNI hQYSSTS TheMandidkicf OG A2y 27
International Humanitarian La8rd edn, OUP 2013) 435, 429.

% Strugar(n 24), para 232 (citations omitted).

% AMahdi (n 21), para 80.

W2 {nR4), para 46.

% |bidem para 51.

% AMahdi (n 21), para 80.

“0SeeStrugar(n 24), para 461jok @ 24), paras 49 and 5A+-Mahdi(n 21), para 80.

W2 {nR24), para 49 (emphasis omitte®ee also, in this regard, the preamble (second recital) to the 1954

| 1 3dzS /2y @Sy iAz2ys sKAOK SELINBaasSa (KS wabpopkyOiAzy 27F
belonging to any people whatsoever means damage to the cultural heritage of all mankind, since each people
Y164 Ada O2yiNRodziAzy (2 G(GKS Odz ((dNB 2F (KS 62NI RQO®
NEIAYS 2F YIVRYQOIRNPIINIRERO F2NJ OKI LI o 2F GKS {SO2yR I 1|
art10@ F a WwWOdzZ GdzNF f KSNAGEFIAS 2F GKS INBIFGSEAG AYLERNIFYyOS
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inhabitants of Timbuktu, but also people throughout Mali and the
i nternational42 communityod.

Next, some international courts, wh en assessing the seriousness of war
crimes against cultural property, have stressed the particular historical and
architectural importance of the property. In P 1 a v gpeaking of the cultural
property across Bosnia -Herzegovina , whose razing was heldtobe 6 a c¢r i me of
t he wut mo s t4the tCaWabderyed:,

Some of these monuments é dated from the Middle Age
culturally, historically and regionally significant sites. As one example, the Prosecution

referred to the wanton destruction of the Alidha mosque in Fol
exi stence since the year 1550. According to the wi
amongst the cultural herittage in this part of Europ«

InJ o k, thé ICTY noted that the Old Town of Dubrovnik, w hich it referred to as
6an especially i mportant part o 5 whogee wor |
bombar dment represented Oespe€cahdtyi tuntleadvf @ d
outstanding architectural ensemble illustrating a significant stage in human

hi storyd6éadlnidviag citydéd €é the =existence of

inti mately intertwined w i4t Ih AldiMahsli , then CC e n t h e
recounted:

Ti mbuktu was an emblematic city with a mythical di 1
role in the expansion of Islamin t he r egi on. Ti mbuktu is at the hea

heritage, in particular thanks to its manuscripts and to the mausoleums of the saints. The
mausol eums reflected part# of Timbuktuds history €

The inscription on the World Heritage List of nine of the ten buildings destroyed
6refl ect[ed] their speci al i mportamce to int

Lastly, in at least one case the irreplaceability of the historic physical
fabric of the destroyed or damaged property has weighed against the
convict. In J o k, ithe ICTY considered relevant to any sentence for criminal
destruction or damage of cul tur al property

2 AMahdi (n 21), para 80.

3 |bidem para 52.

“t £ I @35), para 44 (citations omitted). K S 1YI2AARQES A& +Ffaz 1yz2eéy a GKS I f
Coloured Mosque and the Mosque of Hasan Nazir.

W2 {nR24), para 46.

*® Ibidem

*’ Ibidem

8 AFMahdi (n 21), para 78 (citations omitted).

* |bidem para 46.
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buildings of this kind, when possible, can never return [them] to their state

prior to the attack because a certain amount of original, historically
authentic, material wi I have been destroyed
Conclusion

One would not expect military personnel of allied nations intentionally to

destroy, damage or appropriate cultural property in violation of the
international law of armed conflict. Yet there is no room for complacency.
Compliance with the law of war crimes, in this area as in others, calls as much

for appropriate instruction and training, careful pre -deployment planning and
rigorous targeting processes as it does for vigilance on the part of
commanders and discipline on the part of every man and woman in uniform.

*k%

W2 {nk4), para 52.
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War Crimes & Cultural Heritage: Syria and Beyond
by Prof. Mark V. Vlasicland Dr. Helga Turku?

Introduction

The civil war in Syria and the rise of ISIS are perhaps some of the most
tragic events humanity has witnessed in recent history. In addition to the
macabre destruction of the very fabric of Syrian society, this co nflict is also
destroying some of the achaeblogited siessltiswelmpor t a
known that ISIS has destroyed and looted antiquities to raise money, remain

'Mark V. Vlasic (BS, dmlaud€ DS2NBSG26y T CdzZ 6NAIKGE [ SARSYT / SNl o=
CStft2g¢ 9 ! R2dzyOli t NPFSaaz2N) 2F [l 63 LyadAaiddziS 2F LyidQf
Fellow, Institute for Law, Science &Gl Security, Georgetown University; Principal, Madison Law & Strategy

Group. A former U.S. Army attaché officer at the U.S. Embassy in The Hague, Professor Vlasic previously served

4 GKS I'SIFR 2F hLISNIGA2ya G &g, wokddbrRheSlbhpdaa { G2t Sy
Milosevic and Srebrenica (genocide) prosecution teams at the UN International Criminal Tribunal for the

Former Yugoslavia and as White House Fellow/special assistant to US Secretary of Defence Robert Gates. He

has served as anutsidepro bonoadvisor to the Director General of UNESCO, and is on the advisory board of

the Centre on Sanctions & lllicit Finance.

Dr.Helga¢ dzNJ dz 6. ! = a! s aARRfSodz2NET W53 !/ | ladAy3aT al! sz
Francisco StatUniversity, a Global Law and Development Fellow at Tetra Tech DPK, and an analyst for the
International Organization for Migration, currently works as a rule of law consultant for US government funded

projects in Africa and Latin America.

The views exm@ssed in this article are solely those of the authors and may not represent the views of NATO,

ACO, ACT, or their affiliated institutions, or any other institution.
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visible in international news headlines, disseminate its ideology, and recruit
fighters. Nevertheless, they are not alone in this endeavour for all parties
involved in this civil war have been accused of looting and destroying

historical sites across Syria.3 Ov e r the past five year s, al |
World Heritage sites have either been damaged or destroyed. 4 These sites
include: Palmyra, OId city of Aleppo, Ancient city of Damascus, Bosra, Krak

des Chevaliers fortress, and the Dead Cities of Northern Syria.

Ironically, Syria is a party to the 1954 Hague Convention on the
Protection of Cultural Property in the Event of Armed Conflict, which requires
Orerirmg ... from any act of hostility direct
O6military necessity imperatively requires
regime has used barrel bombs & known to be highly inaccurate 5 & throughout
this conflict, it is ques tionable whether the regime is adhering to its
international obligations on the protection of cultural property. 6

Any future international tribunal adjudicating the long list of war crimes,
crimes against humanity and genocide in this conflict undoubtedl| y will also
address questions of military necessity and indiscriminate attacks against
civilians and civilian objects. In an effort to highlight the gravity of this issue,
this article gives a brief summary of the damage done to the World Heritage
Sites in Syria.” Second, it discusses some new developments in the legal realm
aimed at protecting cultural property and the principle of military necessity
during armed conflict. Finally, it suggests some alternatives for combating the
destruction orélheBtgge.i ads cul t

Damage to Syriads Cul tural Property

| NAIFRASNIDSYSNIt owSidoo wdzaasStft | 2 graficBngouWBofl G KFy t N
0KS RSa0GNMzOGA2y 27T Odz Goibdiing TefoBsNICaNkre3aSWeEtd2gRiR Bebriay NN2 NA & Y X
2015)www.ctc.usma.edu/posts/digginm-and-traffickingout-how-the-destructionof-culturatheritagefunds

terrorism, accessed 18  NOK HAamMpXZ OKSNBIFFGESNI WeNI FFAOIAYIA 2dzi Q0 @
‘We 2dzi 2F cY tEf 2F {&@NAI Q& ! b9{/ h |FeMA{lbMachaAiriSa RI
2016)www.rt.com/news/3356 B-syriaunescoheritagedamage/ accessed 13 September 2016

*W{&NAI oFNNBt o62Y06 I GidlF O1 YCNN@8 AMudhist 2066) mc 1 Aff SR G 61
http://www.cnn.com/2016/08/28/middleeast/aleppebarretbomb-wakebombed/, accessed 15 September

2016.

*¢KA& I NIAOES dzasSa GKS GSNI¥& wOdz GdzNF £ LINPLISNI&Q | yR
there are significant differences between these two termsi@al property encompasses tangible property,

while cultural heritage is more expansive, as it includes language, tradition, and rituals. However, the two are

linked as the destruction of one impacts the other.

" See the list of World Heritage Sites imi&pnwww.whc.unesco.org/en/statesparties/gjast accessed on 20

January 2017).



http://www.ctc.usma.edu/posts/digging-in-and-trafficking-out-how-the-destruction-of-cultural-heritage-funds-terrorism
http://www.ctc.usma.edu/posts/digging-in-and-trafficking-out-how-the-destruction-of-cultural-heritage-funds-terrorism
http://www.rt.com/news/335619-syria-unesco-heritage-damage/
http://www.cnn.com/2016/08/28/middleeast/aleppo-barrel-bomb-wake-bombed/
http://www.whc.unesco.org/en/statesparties/sy
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Syriads civil war and the rise of extremi

the wealth of past civilizations that inhabited this historically significant area. In

2015, the Wall Street Journal claimed t hat looting activiti es by ISIS in the region
were the second largest income for the criminal organization, after the sale of

oil.8 After taking over large territories in both Syria and Iraq 0 home to more
than 4,500 archaeological sites 0 ISIS escalated the exiting low level theft of
antiquities in the region to industrial scale proportions. 9 There is little
transparency on how much | SI S8 was able to
estimates range from millions to hundreds of m illions of dollars annually. In
September 2015, after the US troops were able to collect evidence during an
operation against Abu Sayyaf 8 ISIS chief financial officer and purported head

of the Natural Resources department 0 the US State Department declare d:

60The U. S. gover nment assesses that I SI'L has

dollars from antiquities sales since mid -2014, but the precise amount remains

unknowWwmBrdgadi er Gener al (Ret.) Russel]l Howarr

looters are opportu nists; given that ISIL derives much of its income from various
illicit activities, it would be surprising if the group were not involved in what is
believed to be the worldds third | argest i

that is hometosomeofth e wor | dos ol dest and most val ual

While ISIS has profited from trafficking of antiquities since its rise in 2014,
they are not alone as other groups are involved in this enterprise. Specifically,
the Bashar al -Assad regime, Al -Nusrah Front for the People of the Levant (an
Al Qaeda affiliate in Syria), Hesbollah, and other non -state actors operating in

Syriads ci vil war ar e believed t o be I nv.

capacities. 11

The destructi on o0YsiteSig a comlnsa tidm ofsntemtionalc a |
attacks to destroy other cultures/religions, use of these sites for military

SW/ I £ OdzAE I GAY3 GKS NB GBSy dzS The Wal Btreet yolrhdll dBbiudn2815)i 2 L &f F YA O

www.wsj.com/articles/calculatinghe-revenuefrom-antiquitiesto-islamicstate-1423657578accessed 13
March 2016.

Mark Vlasicand Helga Tutku W/ 2y ANBaaA2y Il f az2ydzySyda aSykK ¢KS wz2f$§
CAYylFyOAy3dZ 2 KAt S t NB & Bufigloy Pos(® Debembed2D1#)dzN t | SNA Gl 3SZQ
http://www.huffingtonpost.com/markv-vlasic/congressionahonumentsm_b_6281664.htmlaccessed 18

September 2016.

Py Sy a2NI L{L{ [ S| RSNheWashingidR Po¢hs May@G18) wlk AR Ay {&NAIl Q
www.washingtonpost.com/world/nationasecurity/uskills-islamicstate-leaderin-syria
raid/2015/05/16/31280b26fbca11e4al3c193b1241d51a_story.htmaccessed 12 May 2016.
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2tis important to note that the situation in Syria is fluid and the ongoing conflict and bombardment by

multiple States Parties nyehave caused additional damage to important historical sites in the country.



http://www.wsj.com/articles/calculating-the-revenue-from-antiquities-to-islamic-state-1423657578
http://www.huffingtonpost.com/mark-v-vlasic/congressional-monuments-m_b_6281664.html
http://www.washingtonpost.com/world/national-security/us-kills-islamic-state-leader-in-syria-raid/2015/05/16/31280b26-fbca-11e4-a13c-193b1241d51a_story.html
http://www.washingtonpost.com/world/national-security/us-kills-islamic-state-leader-in-syria-raid/2015/05/16/31280b26-fbca-11e4-a13c-193b1241d51a_story.html
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purposes, intentional/unintentional bombing during combat, and excavations
to find and sell antiquities in the black market. 13

The Crusader castle Krak des Chevaliers 8 a UNESCO World Heritage
Site - was bombarded by Syrian government troops in March 2014, whilst
opposition forces had used the site for military operations. 14 In May of 2014,
Bosra, another UNESCO World Heritage site, was used by Syrian army snipers
to attack rebels in the Old Town of Bosra. 15 In May 2016, air strikes damaged
the Church of Saint Simeon. 16 In response,
UNESCO Director-Gener al call ed on
parties to the conflict to refrain from any
military use and from targeting cultural
heritage sites and monuments across all of
Syria, in respect of their obligations under
international treaties, partic ularly the 1954
UNESCO Conventioné [and] the

~

Heri tage Co¥vention. d

Likewise, the Old City of Aleppo and
most of the surrounding historical sites have
been severely damaged or completely
destroyed during the five -year civil war. 18 A
similar fat e has befallen the Ancient City of

SOURCEMWW.UNESCO.0r]

However, these are a few highlights that demonstrate the extent of the damage and perhaps disregard for

international law protecting cultural property during war.

BForadetail® fAad 2F GKS RSAGNHOGAZ2Y 2F {&NAly OdzA GdzNF £ KS
report¢! LINAf = al @& | yR WipsFenunesc@ay/syrisvdzy S Hamp 0
observatory/system/files/Syrian_Cultural Heritage_AR&pgort-ApritMay-and-June2015.pdf, accessed 12

September 2016.

YWYLeNRE / NHzal RSNJ OF adt S BBA22 MarkeB 2014wkvGhBd.coni/ieNsiworkd & 6 1 NJ &
middle-east26696113accessed 12 September 2016.

®Wwitnesses believe that the shabiha militia used the UNESCO site for military purposes as well. See more:

Wi 26 Q@NRy OASYd GNBI aaBadaiuly 20BwwivSbc ¢or/newyinandziseR = Q

28191181 accessed 16 September 2016.

PYIENRLY Y2yLaliSNE 6KSNB {0 {AYEBR aki Y2apheTeledipH ik NOT Z
(13 May 2016www.telegraph.co.uk/news/2016/05/13/syriamonasterywhere-st-simeonsaton-a-pillar-for-

four-decade/ accessed 15 September 2016.

Yr'hbo{/ h t NB&ankral s UNESEMde@oNk severe damage at Church of Saint Simeon, in northern

{ @ NRA I Q O wmhttp://avihc @nescaangden/news/1499/accessed 13 September 2016.

Byt Kedza NBGSIHE UANBI G RITheTaefrbpkeirebruami2BreYi & | £ SLILJ2 / Ad+ R
www.telegraph.co.uk/travel/destinations/middleast/syria/articles/Photogeveatgreatdamageto-mighty-

AleppcCitadel/, accessed 27 September 2016.



https://en.unesco.org/syrian-observatory/system/files/Syrian_Cultural_Heritage_APSA-report-April-May-and-June-2015-.pdf
https://en.unesco.org/syrian-observatory/system/files/Syrian_Cultural_Heritage_APSA-report-April-May-and-June-2015-.pdf
http://www.bbc.com/news/world-middle-east-26696113
http://www.bbc.com/news/world-middle-east-26696113
http://www.bbc.com/news/magazine-28191181
http://www.bbc.com/news/magazine-28191181
http://www.telegraph.co.uk/news/2016/05/13/syrian-monastery-where-st-simeon-sat-on-a-pillar-for-four-decade/
http://www.telegraph.co.uk/news/2016/05/13/syrian-monastery-where-st-simeon-sat-on-a-pillar-for-four-decade/
http://whc.unesco.org/en/news/1499/
http://www.telegraph.co.uk/travel/destinations/middle-east/syria/articles/Photos-reveal-great-damage-to-mighty-Aleppo-Citadel/
http://www.telegraph.co.uk/travel/destinations/middle-east/syria/articles/Photos-reveal-great-damage-to-mighty-Aleppo-Citadel/
http://www.unesco.org/
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Damascus. 19 But perhaps the most painful and extensive destruction to
withess was the damage to the ancient site of Palmyra, where over the
course of a year, ISIS destroyed the Arch of Triumph, temple of Bel, and
temple of Baalshamin. 20 During their raid of Palmyra, ISIS additionally tortured
and brutally murdered the renowned archaeologist Khaled al -Assad,

reportedly because he refused to citefactd ge whe

had been hidden. 21 In March 2016, Syrian for ces, aided by Russian airstrikes,
re-took Palmyra.

International law and responses to the destruction of cultural property during
conflict

Given that ISIS operates both in Syria and in Iraq, it is relevant to

highlight t he UNGO s 0Sagengfthe aqol truersaoll ub e
6affirms that attacks intentionally directe

religion, education, art, science or charitable purposes, or historic
monument s, may amount 22tForthesnare, the resohios . 0

Ostressenporheance of hol di ng ac @ovmiandirecttyl e per |

attack cultural property.

I' n addressing the question of | SI S0 acts
control, Secretary Kerry noted that, in his opinion, this terrorist group has
committed ge nocide, crimes against humanity, and ethnic cleansing. In the
long list of violent acts against various groups in Syria, he included the
intentional acts of destroying cultural property. 24

Prosecuting deliberate acts against cultural property

The international community has been proactive in both condemning
and prosecuting the destruction of cultural property in war zones. In
September of 2015, the International Criminal Court (ICC) issued an arrest

Brpo{/ h tNBaa T yOKBlyi O dza @tpded.tnesidargiNEianH 1 M c 0
observatory/news/ancientity-damascus accessed 28 September 2016.

PPeKS {GNFGSIe . SKAYR GKS Laft MTNeN&v York Tinie@&Marcts281%)i NHzO G A 2 Y

www.nytimes.com/interactive/2015/06/29/world/middleeast/isihistoric-sitescontrol.html.
2y, SKSIF RSR2 {{IENNANEB/F 3 0KR (12 € SI R L aThedGuardarflB AuguRt2915)t I f Y & NI
www.theguardian.com/world/2015/aug/18/istbeheadsarchaeologistsyria accessed 28 September 2016

2 GA Res. 69/281, 28 May 2015, para 5.

% |bid, para 6.
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http://m.state.gov/md254782.htmlast accesed 28 September 2016.



http://en.unesco.org/syrian-observatory/news/ancient-city-damascus
http://en.unesco.org/syrian-observatory/news/ancient-city-damascus
http://www.nytimes.com/interactive/2015/06/29/world/middleeast/isis-historic-sites-control.html
http://www.theguardian.com/world/2015/aug/18/isis-beheads-archaeologist-syria
http://m.state.gov/md254782.htm
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warrant for Ahmad Al Fagi Al Mahdi, who was accus ed of deliberately
destroying nine mausoleums and one mosque in Timbuktu, Mali. 25 Al Mahdi
was the <chief of t he Mal i an Hesbah, an I s

regulated, suppressed, and repressed anything that could have been
perceived as a vice. 26 During this time, he oversaw and participated in the
destruction of the mausoleums and mosque in Timbuktu. 27

The prosecution accused him of a single charge, that is, the war crime
of attacking protected cultural objects under Article 8(2 ) (e) (iv) of the ICC
Statute. 286 Al Mahdi plead guilty 2° and urged fellow Muslims to refrain from
similar acts Obecause they are not go¥ng to
Il n September 2016, Al Mahdi was convicted 6
protected objects as a co  -perpetrat or under Articles 8(2 ) (e) (iv) and 25(3 ) (a)
of the Statute [and sentenced] 3t o nine years

While the case of Al Mahdi constitutes an important step towards future
prosecutions of those who deliberately destroy cultural property, the range of
acts against cultural property in Syria is much more expansive. Cultural
property in Syria is not only de liberately destroyed in the name of religion or
ethnic cleansing or damaged through illegal excavations, but it is also used

and attacked during combat. The 6Saving th
resolution, reiterated an important principle of the Convent ion for the

Protection of Cultural Property in the Event of Armed Conflict, and called on

6all parties to an armed conflict [to] refra
directed against G2uHurthermaad, it nemiraedetmet partied

invoved t hat ©6the wuse of cultural property, it

appliances in use for its protection, for purposes which are likely to expose it to
destruction or damage in the event of armed conflicts, is prohibited and such
obligations may be wai ved only in cases where military necessity imperatively
requires such a waiver . d

% Agreement, 1IC01/12-01/15-78-AnxHENGRed, paras-3.

®ibid paral2

*ibid paras 45, 54.

BYKST RQIOOdzaAL GA2Yy NBGESYdz LI NI £ O @D Oodeatt (50 2FS YORS/NI NGSn M pOY
01/12-01/15-62.

Pwrt al KRA ¢ NOWMZE01/158-4-RENBNS 22 Aubust/2016)

¥ |CG01/12-01/15-T-4-RedENG, p. 9, lines 18,

Al Mahdi(Judgment and Sentence) F00/12-01/15 (27 September 2016).

¥ GA Res. 69/281, 28 May 2015, para 4.

* Ibid.
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Military necessity doctrine

Due to the fact that military necessity is an exception to attacks against

cultural property both under war crimes and crimes against humanity, i tis

necessary to examine this doctrine. It may be argued that, under its

conventional form, military necessity, transforms cultural property into

l egiti mate military targets, t hus oprivile
humani t ar i af* Underl suehs a Oposition, the military necessity

justification can be invoked during combat if its partial/total destruction is

deemed to achieve a definite military advantage.

Arts 8(2)(b)(ix) and 8(2)(e)(iv) of the Rome Statute both state that
intentional attacks against buildings dedicated to religion, education , art,
science, historic monuments, and hospitals can constitute a war crime
‘provided they are not military objectives'.

Military advantage and proportionality

The question of what constitutes a militar y necessity and what kind of
acts may be disproportionate to the military gains has been discussed within
the legal jurisprudence of the International Criminal Tribunal for the Former
Yugoslavia (ICTY). The Appeals Chamber in Br L a rliscossed the use of
cultural property for military purposes, and noted ‘that the Prosecution must
establish that the destruction in question was not justified by military
necessity'. 35> The Appeals Chamber recalled that:

6Determining wh e t h eccurredd @uwsuantu tot mibtary
necessity involves a determination of what constitutes a military objective.
Article 52 of the Additional Protocol | contains a widely acknowledged
definition of military objectives as being limited to 'those objects which by their
nature, location, purpose or use make an effective contribution to military
action and whose total or partial destruction, capture or neutralisation, in the
circumstances ruling at the time, offers a definite military advantage'. 36

Therefore, under s uch jurisprudence, determining military necessity
involves a two -prong test. First, the object must become a military objective
because of its nature, its location, its purpose or its use. Second, when and so

¥INFAI WO{d C2NNB&lGS WeKS 5200NRYS 2F airftAdl NE bSOSa
[ 2YyFEAQGZQOHAATO O0TOHO [/ FEd 2Sabdd LYyGQf [ ® WPI mMTTZI
¥ NB (30dgyient)CTYI9-36-A (3 April 2007) para 337.

36 1.

ibid .

T Qx
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long as it is a military objective, 37 it may be attacked only if based on the

i nformation available at the ti me, its tot al
military advantage’. ¥When an object is O6rendered a mil
use to make an effective contribution to military action whi ch will be the

principal one on the basis of which an attack against cultural property may

~

not be a w#®¥r crime. 0

Even when there is a military necessity and an object has become a
military objective, the attack on such object must be proportionate to the
military advantage. 40 Under this principle, a military force must assess any
concrete and direct military advantage, against the humanitarian harm, be
that in short/long term or their cumulative effect. 41 In P r | thelTrial Chamber
discussed the principle of proportionality when discussing the destruction of
the Ol d Bridge of Mostar and hel d, by a maj
destruction Omay have been justified by mil:@
civilian population was indisputable and substa ntialé The impact on the
civilian population] was disproportionate to the concrete and direct military
advantage expected by the dest®Thusthenolitary of t he
necessity waiver is not a carte blanche to attack cultural property in the
course of fighting. Even when such attacks may be justified by this doctrine,
the damage must be proportionate to the anticipated military advantage.

In the case of Syria, all parties involved in the civil war have used

%" Second Protocab the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflict 199926 March 1999, UN Reg. No. 3511, Article 6 of this document sheds some light onto the
application of the Hague 1954 Convention in Syria. Specifically, it states:

a. a waiver on the basis of imperative military necessity pursuant to Article 4 paragafghe2Convention

may only be invoked to direct an act of hostility against cultural property when and for as long as: i. that

cultural property has, by its function, been made into a military objective; and ii. there is no feasible alternative
availableto obtain a similar military advantage to that offered by directing an act of hostility against that
objective.

% Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (@ocol I), 8 June 1977, 1125Nli pH O H U OW! RRAGAZ2Y LT t NP
Pwd hQYSSTSE Wt NRGSOGAZ2Y 2F / dzf GdzNI £ t NRLISNI & dzy RSNJ L
(2010) 339 at 351.

“O Article 51 (5) oAdditional Protocol highlights o instances where such attacks are considered

indiscriminate:

(a) An attack by bombardment by any methods or means which treats as a single military objective a number of
clearly separated and distinct military objectives located in a city, town, vilagéher area containing a

similar concentration of civilians or civilian objects; and

(b) An attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which woulé lexcessive in relation to the concrete and direct military
advantage anticipated.

1Y dzLINFI@ipnient) ICFY5-16-T (14 January 2000) para 526.

2t NJJudgment) ICTFI4-74-T (29 May 2013) para 1584.
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cultural property for military pu  rposes. Furthermore, the use of barrel bombs, 43
which are highly inaccurate, may fall under the Article 51 (5) of Protocol I
definition of indiscriminate attacks on civilians and civilian objects. It is
imperative that all parties to the conflict recognize that their acts may have
surpassed any and all international legal limits to what is deemed
Oappropriated war act during c¢omlbehaviour and ho
accordingly.

Al ternatives for combating the destruction

The international community is limited in its ability to stop the destruction
and the use of cultural property for military purposes in Syria. Continued calls
to adhere to international law, prosecutions of violations and the
strengthening of international/ domestic laws to combat the destruction of
cultural property are certainly steps in the right direction. However, the
destruction of cultural property in Syria is not just the result of military attacks or
use of cultural property during combat, but also t he result of theft and
deliberate destruction to finance terror and to destroy ancient communities.

The United Nations Security Council Resolution 2199 (2015), and in
particular paragraphs 15 to 17, unanimously condemned the destruction of
cultural heritage in Irag and Syria and called on member States to adopt
Oappropriate stepsd to combat the il 1licit
objects from these conflict zones. 44

The international community 45 and individual states 46 have been
proactve i n condemning the plundering of Syriads
taken steps to fight the sale of such items on the black market. 47 Yet, law

BYP{aNAl /2YyTifARSYRI 28 RAER{ BEORE DB 216)
www.bbc.com/news/worldmiddle-east3754286Qaccessed 14 October 2016.

#4139 SC Res. 2199 (2015) parasl®s

Pl 2dzy OAf 2F GKS 9dzNRLISIY !'yA2ys W 2dzyOrf O2yOf darzya
GKS L{L[kK5IQS&aK {nNBhsiliuth.edrapa.eu/an/pheiSiireselaangs/B015/03/16
councitconclusionssu-regionalstrategyfor-syriaand-irag-aswell-asthe-isi-daeshthreat/a, accessed 13

September 2016.

®C. L tNBaa wStSIasSs WL{L[ Defl&s, Coffettarsj AdpuliTRESNA & NI [FFA DQ A¢'A
August 2015www.fbi.gov/news/stories/2015/august/isiitnd-antiquitiestrafficking accessed 14 September

2016.

*"For example the US passed a new law to help combat trafficking of looted antiquities from Syria. See Protect
and Preserve International Cultural Properist fFPPICPA), Public Law No:-154 (05/09/2016). The US State
Department, the International Counsel of Museums and UNESCO have worked together to develop Red Lists of
items likely to be trafficked from war zones. S&mergency Red List of Syrian Antiggitat Risk is launched in

New YorkUNESCO (26 September 204@)w.unesco.org/new/en/melia-services/single



http://www.bbc.com/news/world-middle-east-37542860
http://www.consilium.europa.eu/en/press/press-releases/2015/03/16-council-conclusions-eu-regional-strategy-for-syria-and-iraq-as-well-as-the-isil-daesh-threat/a
http://www.consilium.europa.eu/en/press/press-releases/2015/03/16-council-conclusions-eu-regional-strategy-for-syria-and-iraq-as-well-as-the-isil-daesh-threat/a
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enforcement alone cannot stop the trafficking of antiquities, because it is an
intricate process with a wide range of actors and dimensions. The private
sector is in a unique position to help implement international standards and
codes of ethics when trading antiquities.

Since cultural property is linked to peace and development, protecting
looted items from war zon es would support the UN Sustainable Development
Goals (SDG) agenda. 48 The Director General of UNESCO also shares this belief,

in that O[clJul tur al heritage is part of t he
and is a significant resource for future reconciliatio n and sustainable
devel opment. This is why it must be r%specte

It is important to acknowledge that applying due diligence to recent
acquisitions involves a critical observation of the likelihood that an object is
associated with fraudulent provenance. Perhaps a global stakeholder
engagement group should come together, under the umbrella of World

Economic Forum or perhaps, the Organization for Economic Co -operation
and Development (OECD) and its Task Force on Charting lllicit Trade. In
working together, institutions and global forums could explore possibilities to
facilitate transparency and avoid trading antiquities from conflict zones. 50
Conclusion

The immense destruction and theft of cultural property in Syria is a
blatan t disregard for its legal obligations under international law. UNESCO has
decl ared that ocul tur al heritage is an i mpo
identity of communities, groups and individuals, and of social cohesion, so
that its intentional destructio n may have adverse consequences on human
dignity and bhluGivamthatrthe ¢OC thas @lready made substantial

view/news/emergency_red_list of syrian_antiquities_at risk_is launched in_new_york/#VLwWGGTF

visited 9 September 2016.

“G.A. Res 70/1, Transforming Our World: The 2030 Agenda for Sustainable Development

(25 September 2015yww.un.org/en/ga/search/view_doc.asp?symbol=A/RES/70/1
http://www.un.org/en/ga/search/view_doc.asp?symboRES/70/]1accessed 13 September 2016.
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(17 May 2016http://whc.unesco.org/en/news/1499/accessed 14 September 2016.
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adopted on the report of Commission IV at thé"Zlenay meeting on 17 October 2003,

http://porta l.unesco.org/en/ev.phgJRL _ID=17718&URL_DO=DO_ TOPIC&URL SECTION=2@tddrdd 13
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efforts to highlight the gravity of destroying cultural property during armed

conflict, it is perhaps understandable that the International Court of Justice

(ICJ) might become interested in this area of law. UNESCO might be in a

position to ask ICJ for an advisory opinion on the violent acts against cultural

property committed by a State party like Syria. 52 While expectations should be

modest, one could make a case for having the ICJ remind the Assad

government regarding its obligations under international law. Such an effort,

combined with awareness campaigns and improved regulations to reduce

terrorist financing, maplacdaldcplturg heatage.r ve Syr i a

K%k

September 2016.

52 Having signed the Hague Convention for the protection of Cultural Property in the Event of Armed Conflict on
14 May 1954, the Syrian Arab Republicrie of the original signatories See,

www.portal.unesco.org/en/ev.php

URL ID=13637&URL DO=DO_TOPIC&URL_ SECTION=201.htmI#STATHaftARTESSed on 20 January

2017).
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by Dr. Helga Turkul

Introduction

Representation and iconoclasm have co -existed perhaps since
humans have been able to create and believe. However, the post 9 /11 era
conflicts have a renewed focus on culturally motivated attacks on the other
The rise of the so -called Islamic State of Iraq and Syria (also re  ferred to as ISIS,
ISIL, the Islamic State, and Daesh) has brought the protection of cultural
property during armed conflict to the forefront of many policy discussions. This
organization seeks to create a caliphate, 2 thus positioning itself to become
the model and leader of the Muslim world. As such, it has undertaken the task
of systematically destroying all manifestations of idolatry in an attempt to
create a O6pur ed IHoweveg in@u isterestmg ana gely . -serving

1Dr. Helga Turku is a Washington DC based attorney and autiipERfESTRUCTION GBLTURAPROPERTY AS A

WEAPON OWAR ISISSYRIAANDIRAQ(Palgrave: Forthcoming 2017).

The views expressed in this article are solely those of the author and may not represent the views of NATO,

ACO, ACT, or their affiliated institutions, or any other institution.
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scheme, ISIS is not only destroying antiquities, but also selling them to finance

its reign of horror. This article seeks to highlight the link between destruction of

cultural property and propaganda warfare. Second, it argues that protection

of cultural heritage is a short -term a nd long -term security concern. Finally, it
highlights some elements of international criminal law that apply to | SI SO
against cultural property.

Cultural Property used as a tool for terror

An 01 mpor t anekists rhetweans térrorist acts and the target
audience(s) they are trying to reach. It
merely an instrument used by the perpetrators to send messages to those
wi der audSTerrorists delib&rately create and ex ploit fear, violence, or
the threat of violence in the pursuit of their political goals. The tools used to
propagate their political message can be wide ranging, from torture, mass
killing, and rape, to destruction of cultural monuments and arts. 6

ISIS has been particularly attentive to the need for advertising its acts of
horror. The gruesome execution video of 25 Syrian soldiers on the ground of
P al my ampditheatre 7 was doctored with the right visual effects, sounds,
and lighting, to create a particul ar emotional impact. This exhibition of pain is

~

sure to capture the audienceds attention

act

and

a structured form of transmitting | SI S8 worl

videos is calibrated to portray the right amou nt of horror, pain, and suffering

bl ended with a dose of ideol ogy and propaga

experiences captured, and the camera is the ideal arm of consciousness in its

acquisitive mood. € They <creat e] a [ ée] rel atilkem t o

knowledge iland, theref or e8 Armied kith thp @ewegh sdzial
media savviness, ISIS is actively using treasured historical sites as a platform to

exercise power over humanityds irreplaceabl e

Relations with the Islamic WorlNo. 19 (March 2015) at 3&tps://www.brookings.edu/wp
content/uploads/2016/06/Thedeologyof-the-IslamicState 1.pdf, accessed 26 January 2017.
‘WSTFTINBE& ad . | f SHontereyRérdrisrh & ResefrbliNERUNGiGh Pragiam at Middlebury
Institute of International Studies at Monterey
http://www.miis.edu/academics/researchcenters/terrorism/about/Terrorism_Definiti@atcessed 26 January
2017.
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® Bruce Hoffmaninside Terrorism(Columbia University Press, 2006)410
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accessed 26 January 2017.
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over the people wh o care about it. Ironically, one of the first sculptures

destroyed in Palmyra was the Lion of al  -Lat built in 1st century BC. The giant

lion (weighing more than 15 tons) once adorned the temple of goddess al -

Lat, and on his left paw there was a Palmyrene i nscription, whi ch sa
a-Lat bl ess whoever does not <Spill bl ood on t

In addition to careful documentation of executions, ISIS has also
carefully filmed and documented destruction of historical items and places.
In early 2015, ISIS eleased a video where its fighters appear to destroy
artefacts at the Mosul Museum. 10 This is an interesting example of how ISIS
used images and media to transmit several messages to its followers and to its
enemi es. One of the perpetrators explained t
antiquities and idols behind me were from people in pas t centuries and were
worshiped instead of God. When God Almighty orders us to destroy these
statues, idols and antiquities, we must do it, even if they're worth billions of

d ol | A Whkat the fighter fails to mention is that there is overwhelming

evidence that links ISIS to trafficking of looted antiquities from Iraq and Syria. 12

In May 2015, the US military raided the Syrian compound of Abu Sayyaf, who

was | SI S6 <chi ef financi al of ficer and purp

Department. 13 The evidence siz e d during t his operation
bureaucratic process of Oregulatingd the tr.
artefacts .14 ISIS implemented a strict system of taxation and
authorization/licensing 15 in order to secure a dependent form of income.

Acco rding to the US government, ISIS levied a 20% tax on sales of antiquities

by private smugglers in its controlled territory. 16 Moreover, in January 2017, the

‘WadzaSdzy 2F [2al HAadS@M &Y /¢ kifp:/fiaihdng kariffnaleimanazine

35720366accessed 26 January 2017.
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“Ibid.

'* United States of America v. One Gold Ring with Carved Gemstone, An Asset of ISIL Discovered on Electronic
Media of Abu Sayyaf, President of ISIL Antiquities Department é6a\-02442¢ C1 = mMp X OKSNBF TG SNJ
States v. One Gold Rag ¢
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Iragi government reported that it found more than 100 priceless antiquities 0
dug up from Nineveh ru ins and Nimrud & hidden in the home of an ISIS
leader. 17

Why should we care?

Cultural property is not only a source of knowledge and aesthetics but
also a form of political expression because it embodies meaning and pride.
As such, I S| S 0 prapexte as @ fart af théirtwarfae lis a short -term
and long term security concern. First, terrorist attacks are relatively cheap to
execute. As the latest wave of horrors in Berlin, 18 Nice, 1° Brussels?? and Paris
(estimated to have cost around $10,000) 21 show us that even a few hundred
dollars can be sufficient to cause a large number of civilian causalities.
Therefore, it is important to cut off any and all revenues, however small or
large they may be. 22

Moreover, there are some reports linking known terrorist s to fillicit art
dealings. In October 2016, Paris Match Belgium reported that one of the
terrorists involve d in the Brussels airport and Ma albeek metro statio n in March
2016, was actively involved in art trafficking. The newspaper also alleges that
these a rt traffickers were linked to Salah Abdeslam, who was part of the
November 2015 Paris massacre. 23 A few days later, another investigative
article by RTBF claimed that Khalid ElI Bakraoui 0 the suicide bomber at the
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www.thetimes.co.uk/tto/news/world/middleeast/article4299572.ecaccessed 26 January 2017.

gt NAOSE Saad FyOASyd I NISTEOGA T Zdeyr@egipoR BaSuary Ay L & A f
2017)http://www.telegraph.co.uk/news/2017/01/26/pricelesancientartifactsfound-hiddenisil-
commandershouse/?platform=hootsuite
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8377428 accessed 26 January 2017.
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http://www .bbc.com/news/worldeurope-35869985accessed 26 January 2017.
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2015)http://www.nbcnews.com/storyline/parigterror-attacks/terror-shoestringparisattackslikely-cost 10-
000-or-lessn465711#%2410,000noting that these terrorist attacks are sophistied but not expensive
enough to be easily deterred due to finances).
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Maalbeek metro station & had been involved in the alleged illicit art deal. 24

Second, preserving national heritage is a long -term security matter
because there is scholarship to suggest that linking oneself to a glorious past
may help national re -conciliation efforts. 25 The study and use of national
heritage for <citizensd education helps fost
and community. 26 National patrimony is a conceptual representation of
group membership, and consequently it is an important element in the
narrative of national reconciliation. 27 A state can only be successful in the
long run if it has a principled basis to rule, that is, at a basic level its citizens
appreciate a shared history/heritage, a sense of common identity, and some
shared values. 28

Prosecuting war crimes, crimes against  humanity, and genocide

Over the past two and half years, United Nations Educational, Scientific
and Cultural Organization (UNESCO) Director General Irina Bokova has
consistently called such acts of vi ol ence a
cl ean i 8hg .has also observed that destruction of culture is the
destruction of identity, 3 addi ng that depriving peopl e
[deprives] them of their history, their heritage, and that is why it goes hand in

~

hand with g¥*nocide. d
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8 Helga TurkulSOLATIONISSTATES IN AINTERDEPENDEWDRLE(2009) 60. See also G.A. Res. A/69/L.71, para 7,

Saving the Cultural Heritage of Iraq (21 May 2016)
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